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UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 

DOCKET NO. 74-2183 

ANONYMOUS, AN ATTORNEY ADMITTED TO 
PRACTICE IN THE STATE OF NEW YORK, 

Plaintiff-Appellant, 

-against- 

THE ASSOCIATION OF THE BAR OF THE 
CITY OF NEW YORK and JOHN G. BONOMI, 

Chief Counsel, Committee on Grievances 
of the Association of the Bar of the 
City of New York, 

Defendants-Appellees. 

ON APPEAL FROM THE U.S. DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK. 

APPELLANT'S BRIEF 

Preliminary Statement 

This appeal involves the scope of the doctrine of 
federal abstention in connection with disciplinary' proceedings 
against an attorney pending before the Association of the Bar 
of the City of New York. More particularly, this appeal re- 










lates to the scope of this Court's decision in Erdmann v. 
Stevens, 458 F.2d 1205 (2d Cir. 1972), cert. denied , 409 U.S. 

889 (1972). 

Plaintiff, an attorney admitted to practice in the 
State of New York,* appeals (131a)** from an order of the 
United States District Court for the Southern District of New 
York (Griesa, J.) denying his motion for an injunction pendente 
lite and granting defendants' cross-motion to dismiss the com¬ 
plaint on grounds of federal abstention (116a). Plaintiff sued 
to enjoin the City Bar Association from predicating disciplinary 
proceedings against him upon compelled testimony given by plain- 
tiff before a New York County Grand Jury under a grant of im¬ 
munity (4a). Plaintiff contends that the use of such testimony 
violates his rights under the Fifth and Fourteenth Amendments 
to the U.S. Constitution. The District Court declined to 
reach the merits of plaintiff's claim, but instead, held that 
"the doctrine of federal abstention applies. . .," a result the 
District Judge decided was "dictated by [this Court's] recent 
decision in Erdmann v. Stevens . ..." (122a) 

* To protect the plaintiff's reputation this action, with 
leave of the Court, was commenced anonymously. Plaintiff's 
name was disclosed confidentially to the District Judge and 

be disclosed to this Court on request. Respondents have 
consented to this procedure. 

References are to the pages of Appellant's Appendix. 









The_ Factual Context and Statement of the 


In December, 1965, one of plaintiff's clients, 

Melvyn Kaufman, a builder, requested plaintiff's assistance 
m connection with a zoning variance sought from the New York 
City Planning Commission by a competitor (10a). Plaintifi, 
unfamiliar with such matters, mentioned the problem to one 
Ralph Elyachar, an acquaintance in the building industry, who 
offered to assist Kaufman (11a). 

On October 18, 1968, some three years later, plain¬ 
tiff was called before a New York County Grand Jury investi¬ 
gating allegations that Kaufman and/or Elyachar may have been 
involved in the payment of bribes to Michael Freyberg, former 
New York City Tax Commissioner and James Marcus, former New 
York City Water Commissioner (ll a , 32a, 33a). Under a grant 
of transactional immunity (lla) plaintiff testified at 
length. His testimony eventually led to the convictions of 
Kaufman and Elyachar for perjury before the Grand Jury (lla). 
Significantly, no one was ever charged with any criminal acti¬ 
vity respecting the zoning matter with which Kaufman was con¬ 
cerned and the evidence presented to the Grand Jury established 
that plaintiff was unacquainted with either Freyberg or Marcus 
and had no dealings with them (114a). 

Marcus was indicted for bribery and kickbacks in¬ 
volving the Jerome Avenue reservoir in the Bronx on December 18, 






1967 (35a). Both Freyberg and attorney Herbert Itkin were 
prominently linked with the Marcus scandal and it appears 
that, in the fall of 1966, long after the plaintiff's involve¬ 
ment with Kaufman, Freyberg introduced Elyachar to Marcus in 
connection with matters entirely unrelated to Kaufman, the 
zoning variance or the plaintiff (33a). 

Freyberg was ultimately convicted of lying to the 
Grand Jury about the Marcus affair and the Jerome Avenue reser¬ 
voir. This led to the institution of disciplinary proceedings 
against him by defendants and his eventual suspension from 
legal practice (33a). Freyberg was convicted of perjury on 
December 17, 1970 and shortly thereafter defendants applied to 
the State Supreme Court for leave to examine the Grand Jury 
testimony relating to Freyberg's activities (35a, 45a). It 
appears that along with Freyberg's testimony released by order 
of the State Court (45a), the District Attorney forwarded the 
transcripts of plaintiff's testimony concerning Kaufman and 
Elyachar (36a). 

Defendants took no action respecting plaintiff's 
Grand Jury testimony until January 11, 1973, over four years 
after plaintiff testified and some seven years after the opera¬ 
tive events (36a). On January 11, 1973, defendants sent plaintiff 
a letter inviting him to discuss his Grand Jury testimony in con¬ 
nection with their review of "the conduct of certain attorneys 






who appeared before the Grand Jury...in 1968 relative to an 
investigation into the possible undue influence upon the New 
York City Planning Commission" (46a). Plaintiff cooperated 
with defendants, readily acknowledged his testimony and sub¬ 
mitted a voluntary statement on April 26, 1973 explaining his 
actions and denying any illegality or impropriety (36a). 

Thereafter, on May 31, 1973, defendants brought for¬ 
mal disciplinary charges against plaintiff predicated solely 
and exclusively on his Grand Jury testimony (37a). A hearing 
was held before a Grievance Committee Panel on June 21, 1973 
at which the charges were sustained and further disciplinary 
proceedings before the Appellate Division were recommended 
(37a). Thereupon, plaintiff obtained new counsel and moved to 
vacate the determination of June 21st and for the reinstitution 
of disciplinary proceedings de novo on the grounds, inter alia, 
that the use of plaintiff's compelled testimony before the 
Grand Jury violated his constitutional rights (37a). This 
motion was granted in its entirety (37a). A new charge letter 
was served on plaintiff on April 16, 1974 (16a) and a new 
hearing before a different panel of the Grievance Committee 
was scheduled for May 7, 1974 (16a). At the de novo hearing 
defendant Bonomi's office affirmed that defendants intended 
to rely exclusively on plaintiff's compelled testimony before 
the Grand Jury and offered the transcript in evidence (12a). 
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Plaintiff's counsel objected (12a). when that objection was 
overruled plaintiff instituted this suit in the federal court 
(4a) asserting jurisdiction under 28 U.S.C. $1331 and 1343, 
and 42 U.S.C. $1983. Plaintiff simultaneously sought a prelimi 
nary injunction and obtained a temporary restraining order 
preventing defendants from preceding (8a). Defendants cross- 


moved to dismiss (19a) . 

Plaintiff s motion for a preliminary injunction was 
denied on July 31, 1974 and the complaint was dismissed (116a) 
Plaintiff then filed his notice of appeal (131a) and has ob¬ 
tained a stay of proceedings from the District Court pending 
the outcome of this appeal. 
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The Coimittee on Grievances 


Section 90 of the Judiciary Law of the State of New 
York governs the discipline of attorneys admitted to practice 
in this State but makes no mention of defendant Bar Associa¬ 
tion or its Committee on Grievances. Section 603.12 of the 
Rules of the Appellate Division, First Department, grants the 
Committee subpoena power in connection with the conduct of "a 
preliminary investigation of professional misconduct on the part 
of an attorney..."but any such subpoena must be issued by the 
Clerk of the Court in the name of the Presiding Justice and may 
not be issued by defendants. The rules further provide that in 
connection with the conduct of a preliminary investigation, 
defendants are empowered to "take and transcribe the evidence 
of witnesses, who may be sworn by any person authorized by 
law to administer oaths." 

The actual procedures of the Committee on Grievances 
are contained in By-Law XIX of the Association of the Bar of 
the City of New York. The Committee, acting through subcom¬ 
mittees or panels, is empowered to "either dismiss or sustain 
the charges and, as to any charges sustained, shall either ad¬ 
monish the respondent or recommend that such charges be prose¬ 
cuted in the Court." If prosecution is recommended, the panel 
must first submit a written report and recommendations to the 






Executive Committee of the Bar Association which may "take 
such action upon such report as in its judgment is proper." 

If the Executive Committee approves recommendations for prose¬ 
cution in Court, the matter is then referred to the Appellate 
Divisio i which then appoints a special referee who conducts 
a hearing on the charges de novo . Of course, the Appellate 
Division is not bound by the recommendations of the Bar Asso¬ 
ciation and may prosecute charges not initiated by the Bar 
Association. 

In the case at bar, plaintiff's case has never been 
brought to the attention of the Appellate Division or even to 
the attention of the Executive Committee of the Bar Associa¬ 
tion. It has never proceeded beyond a subcommittee or panel 
in connection with a "preliminary investigation." 
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Questions Presented 


1. Is a federal district court compelled to abstain 
from intervening to prevent the violation of an attorney's 
constitutional rights by the Grievance Committee of the Asso¬ 
ciation of the Bar of the City of New York in connection with 

a preliminary investigation of the attorney's professional 
conduct? 

[The District Court answered this question in 
the affirmative] 

2. May the Grievance Committee of the Association 
of the Bar of the City of New York predicate disciplinary 
proceedings against an attorney leading to possible disbar¬ 
ment solely on the basis of his compelled testimony elicited 
by a Grand Jury under a grant of transactional immunity? 

[The District Court declined to answer this 
question] ^ 






POINT I 


WHERE, AS HERE, THERE IS NO 
PENDING STATE COURT PROCEEDING 
THE DOCTRINE OF FEDERAL ABSTEN- 
TION IS INAPPLICABLE _ 

The doctrine of federal abstention as enunciated in 
Younger v. Harris , 401 U.S. 37 (1971) and applied by this 
Court in Erdmann v. Stevens , supra, to disciplinary action 
taken against an attorney applies only when there is an actual 
state court criminal prosecution or a quasi-criminal state 
court proceeding. In any event, the doctrine presumes the 
existence of a state court proceeding. Here there is no 
criminal prosecution pending. Here there is no state court 
proceeding of any kind pending. Hence, federal abstention 
does not apply and the District Court erred in dismissing the 
complaint. 

In Younger v. Harris , supra, the Supreme Court held 
that a federal court should not enjoin a pending state crimi¬ 
nal prosecution in the absence of a showing of bad faith, 
harrassment or...[other] extraordinary circumstances in which 
the necessary irreparable injury can be shown even in the 
absence of the usual prerequisites of bad faith and harrass¬ 
ment." 401 U.S. at p. 53. This rule of federal abstention 
was recently applied by this Court in Erdmann v. Stevens , supra, 

1 
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to a disciplinary proceeding initiated against an attorney by 
the Justices of the Appellate Division, First Department, on 
the grounds that such a proceeding was a "judicial inquiry" 

[458 F.2d at p. 1208] comparable to "a criminal rather than 
to a civil proceeding" [458 F.2d at p. 1209]. Relying on In 
Re Ruffalo , 390 U.S. 544 (1968), this Court regarded the 
Appellate Division's action as "of a quasi-criminal nature" 
and, therefore, concluded that there was "no sound reason for 
exempting a pending state court disciplinary proceeding from 
the principles of federal state comity underlying Younger and 
its companion cases." 458 F.2d at p. 1210. 

The District Court in this case regarded itself as 
bound by Erdmann to decline jurisdiction over plaintiff's 
complaint (122a). In so doing, the Court below extended the 
doctrine of abstention to all disciplinary proceedings brought 
against attorneys whether pending before the Appellate Divi¬ 
sion or, as here, in the preliminary investigation stage before 
a panel of the Grievance Committee. This, it is submitted, is 
erroneous. While the state courts may well have "a unique 
interest in their relationship with attorneys practicing in 
those courts" (126a), the state courts have not yet taken 
cognizance of this plaintiff and the federal courts have a 
unique interest in protecting the constitutional rights of 
all citizens — including attorneys. 
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Erdmann involved an attempt to enjoin a proceeding 
then actually pending before the State Court . Here, there 
is no action pending in court but only a preliminary investi¬ 
gation before a panel of the Grievance Committee. Whereas the 
case at bar seeks to halt a proceeding initiated by and pending 
before the Grievance Committee of the Bar Association, the 
Erdmann case involved an effort to enjoin action initiated by 
and pending before the state court. Significantly, in Erdmann , 
the court acted on its own and contrary to the recommendations 
of the Bar Association's Grievance Committee. Defendants here 
may make recommendations respecting the discipline of attorneys 
but only the Appellate Division may act on such recommendations 
and » as Erdmann clearly recognizes, the Appellate Division is 
not bound by the Committee's recommendations. See Dolphin v. 
Association of the Bar of the City of New York , 240 N.Y. 89 
(I 925 ) Petition of the Association of the Bar of the City of 
New York , 222 App. Div. 580 (1st Dept. 1928). 

The District Court erred in holding that: 

"a disciplinary proceeding commenced by a Bar Asso¬ 
ciation Committee and continued before the Court is all 
part of one judicially ordained process." (127a) 

Section 90 of the New York Judiciary Law governs the 
discipline of attorneys and vests that responsibility in the 
various Appellate Divisions and not in any Bar Association or 
Grievance Committee. Subdivision 2 of Section 90 provides that: 


-12- 


; 







fl 


ST- CDUrt in 

Of professional Misconduct L?™" 106 Uho is 9Uil“ 

deceit, crime or .Ld« ' “ PriCtlCe ' fraud, 

judicial to t .e administer. V"L“ce“°? ^ 

Subdivision 7 of section 90 authorises a majority 
ices of the Appellate Division in each Department 

to: 

conduct a preliminary^ve-f• counsellor_ at-law to 
any disciplinary proceedings My ^ and t0 P rose cute 

The Appellate Division, First Department, has promul- 

gated Section 603 12 of -it-c n i 

ot its Rules entitle » D rni • • 

entitled Preliminary Investi- 

gation of Professional Misconduct on the Part of an Attorney 
Subpoenas and Examination of Witnesses Under Oath." This Ru le 
empowers defendants to issue subpoenas and to tahe testify 
under oath but only in connection with preliminary investiga¬ 
tes. There is no statutory authority for the defendants or 
anyone else to conduct any Judicial or guasi-Judicial proceed- 
g rding alleged professional misconduct on the part of 
an attorney. The Bar Association’s Grievance Committee is at 

best a "friend" of the State Court 

court. its recommendations are 

purely advisory and its rnio 

1 dlscre tionary since the Appellate 

Division is not only free to disregard its recommendations 
but to proceed in the absence of such reco»endations. 

^ - ex rel Karlin »- aas*ia. 4« 5 (me,. „ ore . 
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over, even where a disciplinary proceeding is brought at the 
behest of defendants, the Court appoints a referree and holds 
a de novo hearing (120a). As the New York Court of Appeals 
held in the Dolphin case, supra: 

When we survey and analyze the situation and course 
of procedure it seems to us quite clear that the 
Association simply discharges the duty of calling to 
the attention of the Appellate Division, under our 
law charged with the duty of supervising the conduct 
of an attorney, alleged misconduct and then, if the 
Appellate Division thinks that course should be 
pursued, discharges the further duty of prosecuting 
the accusation and presenting the evidence which will 
enable the court finally to decide whether ic should 
exercise its disciplinary powers and that in following 
this course it occupies that status which might be 
occupied by any member of the profession and becomes 
a friend and agency of the court rather than a party. 

It is not a party in any accepted sense." 

Thus, the rationale of Erdmann does not apply to the 
instant action because the state courts have not yet acted. 
There is no state proceeding of any kind let alone a state 
criminal prosecution. The considerations of comity underlying 
Younger v. Harris , supra, are not available to the defendants 
in this case. Defendant Bar Association is not a court and 
defendant Bonomi is not a judge. 

Particularly instructive is this Court's more recent 
decision in Tang v. Appellate Division of New York Supreme 
Court, First Department , 487 F.2d 138 (2d Cir. 1973) where the 
plaintiff-attorney sought to maintain his federal action after 
the state court had rejected his federal constitutional claim. 
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There the plaintiff challenged the New York bar admission pro¬ 
cedures and Judge Mulligan held that his federal action came 
too late because the state court had already acted so that 
plaintiff's only recourse was to appeal to the highest state 
ccurt and thence to the U.S. Supreme Court. Rooker v. Fidelit- 
Trust Co. , 263 U.S. 413 (1923). Significantly, Judge Mulligan 
held that the plaintiff-attorney in Tang could ha\a brought 
his action in the federal court in the first instance but, 
having chosen the state court route, he could not switch in 
mid-stream. Judge Hays, concurring, held that the plaintiff 
was barred because the State Court's adverse determination was 
res judicata . Judge Oakes dissented on the grounds that the 
plaintiff-attorney had not really made a choice of forums and 
hence was free to invoke federal jurisdiction.* 

In T£ 3 > Judge Oakes, in dissent, anticipated the 
situation presented on this appeal when he noted as follows: 

"...There is dicta in Erdmann, 458 F2d at 1210, 
which on its face, would apply equally to disci¬ 
plinary and admission proceedings. However, then 
Chief Judge Friendly, writing for a three-judge 
court in Law Students Civil Rights Research Coun¬ 
cil, Inc. v. Wadmond, 299 F.Supp. 117, 124 (S.D.N.Y. 
1960), aff'd, 401 U.S. 154, 91 S.Ct. 720, 27 L.Ed. 


* Judge Oakes also pointed out that the Committee on Character 
and Fitness which passes on the eligibility of attorneys for 
bar admission was a proper defendant in an action under 28 
U.S.C. H1983. Certainly, if the Character Committee is a fit 
defendant so is the Grievance Committee. 
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2d 749 (1971), explicitly rejected a comity-absten¬ 
tion argument in a direct attack on state bar ad¬ 
mission procedures. Even application of the doc ¬ 
trine of 'comity* in th e disciplinary context in 
Erdmann is open to disp ute in Gibson v. Bprrvhill. 

411 U.S. 564, 575-577, 93 S.Ct. 1689, "36 L.Ed. 2d 
488 (1973). See Polk v. State Bar of Texas, 408 
F .2d 998, 1001-02 & n. 10 (5th Cir. 1973)." 

[emphasis added] 487 F.2d at p. 146 

The Court below rejected Judge Oakes' rationale and 
the applicability of Gibson v. Berryhill on the grounds that 
in Gibson "the disciplinary proceeding sought to be enjoined 
was before the State Board of Optometry, not any court or any 
committee acting under powers granted by a court" (124a). It 
is submitted that this is a distinction without a difference. 

The State Board of Optometry stands pari passu with the Griev¬ 
ance Committee relative to professional discipline. To place 
an attorney in a special category, separate and apart from 
other professionals, simply because of the supposed unique 
relationship between an attorney and the court before which he 
practices constitutes an invidious discrimination unwarranted 
by experience or constitutional necessity. Certainly, an attor¬ 
ney is entitled to no less protection under the U.S. Consti¬ 
tution and federal law than the physician, the dentist and the 
optometrist. 

If the decision in Tang cast doubt on Erdmann, the 
Supreme Court's decisions earlier this year in St effel v. Thompson . 
415 U.S. 452 (1974) and Allee v. Medrano , 42 L.W. 4736 (1974), 
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make it clear that neither the absence of a pending state prose 
cution nor the failure to satisfy the bad faith or special cir¬ 
cumstances standards of Younger v. Harris precludes a plaintiff 
threatened with prosecution from obtaining declaratory relief 
in federal court as to the consitutionality of state statutes 
either on their face or as applied. As the Supreme Court held 
in Steffel : 

"When federal claims are premised on 42 U.S.C. §1983 
and 28 U.S.C. §1343(3). . .we have not required 
exhaustion of state judicial or administrative reme¬ 
dies, recognizing the paramount role Congress has 
assigned to the federal courts to protect constitu¬ 
tional rights.... But exhaustion of state remedies 
is precisely what wculd be required if both federal 
injunctive and declaratory relief were unavailable 
in a case where no state prosecution has been 
commenced.... 


***** 

"We therefore hold that, regardless of whether 
injunctive relief may be appropriate, federal 
declaratory relief is not precluded when no state 
prosecution is pending and a federal plaintiff 
demonstrates a genuine threat of enforcement of 
a disputed state criminal statute, whether an 
attack is made on the constitutionality of the 
statute on its face or as applied." 415 U.S. at 
p. 474-5 

In Allee , the Supreme Court, in dealing with an ac¬ 
tion brought under the Civil Rights Act [42 U.S.C. §1983] by 
a picketing union against Texas law enforcement officers, 
upheld the plaintiff's rights to seek federal court inter¬ 
vention by way of declaratory relief before the commencement 
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of a state criminal prosecution. The relation of Younger 
Steffel was clarified in A1 lee as follows; 

Younger and its companion cases are grounded 
upon the special considerations which apply when a 
federal court is asked to intervene with pending 
state criminal prosecutions. Steffel v. Thompson . 

415 U.S. _. Although both parties here have 

assumed the relevance of Younger , we have been 
unable to find any precise indication in the Dis¬ 
trict Court opinion or in the record that there 
were pending prosecutions at the time of the Dis¬ 
trict Court opinion or in the record that there 
were pending prosecutions at the time of the Dis¬ 
trict Court decision. Indeed, the chronology of 
events gives rise to the contrary inference. 

Although the District Court issued its opinion in 
December of 1972, the union effort which was the 
source of this contest had been interrupted more 
than five years earlier. It seems likely that 
any state prosecutions initiated during the effort 
would have been concluded by that time unless they 
had been restrained by a temporary order of the 
federal court. But there is no indication that 
such an order was ever issued. Moreover, the in¬ 
junctive relief granted does not appear to be 
directed at restraining any state court proceedings. 

if fact there were no pending prosecutions, 
the relief could have impact only on future events 
in which the challenged statutes might be invoked 
by the appellants. Since this remains a live, 
continuing controversy, such relief would ordin¬ 
arily be appropriate if justified by the merits 
of the case. Gray v. Sanders , 372 U.S. 368, 376. 

***** 

• • • it is not necessary for other reasons for us 
at this time to reach any Younger questions or the 
merits of the decision below as to the statute's 
constitutionality. We must remand for a determi¬ 
nation as to whether there are pending prosecutions, 
although if there are none the appellees might 
still be threatened with prosecutions in the future 
since these statutes are still in force. But \f 
there are only threatened prosecutions, and the 
appellees sought only declaratory relief c* to the 
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statutes, then the case would not be governed by 
Younger at all, but by Steffel v. Thompson . 415 

U.S. _, decided this Term. The District Court 

of course did not have the benefit of our opinion 
in Steffel at the time of its decision. We there¬ 
fore think it appropriate to vacate the judgment 
of the District Court as to these statutes and 
remand for further findings and reconsideration 
in light of Steffel v. Thompson . If there are 
pending prosecutions then the District Court 
should determine whether they were brought in 
bad faith, for the purpose of harassing appellees 
and deterring the exercise of First Amendment 
rights, so that allowing the prosecutions to 
proceed will result in irreparable injury to the 
appellees. If there are no pending prosecutions 
and only declaratory relief is sought, then Steffel 
clearly controls and no Younger showing need be 
made." 42 L.W. at pp. 4740-1 

The Court below incorrectly invoked the doctrine of 
federal abstention in this case. Defendants are not a quasi¬ 
judicial body and certainly are not part of the state court 
system. No state prosecution or proceeding is pending. Even 
if plaintiff may not be entitled to injunctive relief he is 
entitled, at the very least, to the declaratory judgment sought 
in his complaint determining whether the use by defendants of 
his compelled testimony elicited under a grant of transactional 
immunity before a Grand Jury violates his constitution 1 rights. 
See Perez v. Ledesma , 401 U.S. 82, 93 (1971) (separate opinion of 

Justices Brennan, White and Marshal]. 

Federal Courts are not compelled to abstain in cases 


where there are substantial Constitutional rights involving 
matters of professional fitness. Thus in Schware v. Board of 




Examiners , 353 U.S. 232 (1957) and in Law Students' Civil 
Rights Research Council v. Wadmond , 401 U.S. 154 (1971) the 
Supreme Court readily considered matters of character and 
fitness for admissions to the Bar. Certainly, if matters of 
Bar admission are cognizable on their merits by the Federal 
Court, matters of Bar removal or discipline should similarly 
be cognizable. 
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POINT II 


THE DOCTRINE OF FEDERAL ABSTENTION IS 
INAPPLICABLE WHERE, AS HERE, DEFENDANTS 
HAVE ACTED IN BAD FAITH AND THERE ARE 
OTHER EXTRAORDINARY CIRCUMSTANCES PRESENT 

Assuming, arguendo, that Younger v. Harris , supra, 
Erdmann v. Stevens , supra are held to be applicable to 
disciplinary proceedings pending before the Bar Association, 
the doctrine of federal abstention is nevertheless inapplicable 
because of the special or unusual circumstances presented in 
this case. First, there is the inordinate delay on defendants' 
part in proceeding against plaintiff seven years after the 
operative events and five years after the defendants knew or 
should have known of his alleged involvement in such events. 
Second, there is the manifest futility in raising constitu¬ 
tional issues here sought to be adjudicated in the state courts 
which have already refused to recognize the validity of plain¬ 
tiff's claims [See Point III, infra]. Third, there is the 
promise of the District Attorney not to refer plaintiff's tes¬ 
timony to the Grievance Committee for disciplinary action, a 
promise clearly breached by the District Attorney. 

The abstention principle enunciated in Younger and 
applied in Erdmann does not apply where a plaintiff demonstrates 
bad faith, harassment or other extraordinary circumstances in 
which irreparable injury can be shown even in the absence of 






bad faith or harassment. See, Lewis v. Kugler . 446 F.2d 1343 
(3rd Cir. 1971); Fowl er v. Vincent . 366 F.Supp. 1224 (S.D.N.Y. 
1973); g g nef al Corporation v. Sweeton . 365 F.Supp. 1182 (N.D. 
Ala. 1973). Here, plaintiff testified before the Grand Jury 
late in 1968 respecting his 1966 involvement with Messrs. 
Kaufman and Elyachar (10a). In December 1968 and January 1969 
newspaper articles appeared mentioning these events. In Janu¬ 
ary 1971 defendants actually procured the Grand Jury minutes 
(45a). Neverthrless, no proceeding was initiated by defen¬ 
dants until 1973, some two years later. Moreover, the state 
court order releasing the Grand Jury minutes to defendants 
clearly relates to another attorney [Freyberg] and not to 
plaintiff so that it is questionable whether plaintiff's 
testimony is properly in defendants' hands (45a). 

Defendants have never offered any justification 
for these inordinate delays and the Court below held that 
delay does not amount to bad faith or harassment as a matter 
of law (129a). This, it is submitted, is error. The unex¬ 
plained and unjustified delay in this case is prima facie 
bad faith and harassment and, at the very least, the District 
Court should have held a hearing on this issue. 

A hearing should also have been held respecting 
plaintiff's charge that the District Attorney had acted im¬ 
properly by forwarding to defendants the transcript of plain- 
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tiff's Grand Jury testimony. Plaintiff alleges that he was 
assured in advance of testifying that this would not happen 
and the Court's order releasing testimony to defendants, on 
its face, relates to Freyberg and not to this plaintiff. Here, 
again, the Court below erroneously held that, as a matter of 
law, this could not be deemed bad faith within the meaning 
of Younger v. Harris , supra (130a). 

Finally, even in the absence of manifest bad faith, 
the abstention doctrine should not have been applied in this 
case because the New York courts [as set forth in Point III 
of this Brief] have already pre-determined the constitutional 
issue adversely to plaintiff so that to permit the pending 
proceedings to continue would be of no avail. Where, as here, 
pending state prosecution does not afford an adequate remedy for 
the vindication of the federal constitutional rights at issue 
the federal courts must intervene. Th:.s is the clear mandate 
o f Helfant v. Kugler , 484 F.2d 1277 (3rd Cir. 1973), a case 
similar in many respect to the case at bar. 

The New York courts have consistently taken the posi¬ 
tion that the position of an attorney is sui generis such that 
he may be disbarred and thereby deprived of his means of live¬ 
lihood solely on the basis of testimony extracted from him 
pursuant to a grant of immunity. Matter of Epstein , 37 A.D.2d 
333 (1st Dept. 1971). The New York cases are predicated on 





the proposition that disciplinary proceedings against an 
attorney are civil in nature whereas the privilege against 
self-incrimination and the granting of transactional inanity 
apply only in criminal proceedings. Zuckerman v, 20 

N.V.2d 430 (1967) cert^ denied, 390 U.s. 925 (1968); Matter 

of Klebanoff. 21 n v oa a™ 

- - N.x.za 920 (1968), cert, denied . 393 U.S. 

840 (1968). 

The New York Courts have spoken. To raise the 
question again is but an exercise in futility. 




POINT III 


THE FOURTH AND FIFTH AMENDMENTS TO THE 
UNITED STATES CONSTITUTION, AS APPLIED 
TO STATE ACTION THROUGH THE FOURTEENTH 
AMENDMENT, PRECLUDE A STATE FROM IMPOSING 
UPON AN ATTORNEY THE PENALTY OF SUSPENSION 
FROM THE PRACTICE OF LAW SOLELY ON THE BASIS 
OF THE ATTORNEY'S COMPELLED TESTIMONY BEFORE 
A GRAND JURY UNDER AN EXPRESS GRANT OF IM¬ 
MUNITY AND PROHIBIT THE USE IN DISCIPLINARY 
PROCEEDINGS OF SUCH COMPELLED TESTIMONY 


It stands uncontradicted on the record that the 
plaintiff, when called to testify before the Grand Jury, 
property invoked his Constitutional privilege against 
self-incrimination guaranteed to him by the Fifth Amendment 
to the United States Constitution. It is uncontradicted on 
the record that the plaintiff was then granted full trans¬ 
actional immunity, the broadest immunity possible under New 
York law. See, People v. Laino , 10 N.Y.2d 161 (1961); Code 
Crim. Proc. S619-c; CPL §190.40 Subd.2. Nevertheless, de¬ 
fendants seek to deprive plaintiff of his license to practice 
law on the basis of his otherwise immunized testimony. 

The New York cases [ Matter of Epstein , supra ; 
Zuckerm an v. Gleason , supr a; Matter of Klebanoff , supra ] 
sanction defendants' actions and are in manifest conflict 
with the decisions of the United States Supreme Court and 
of other jurisdictions which have considered the matter. In 
S^evack v. Klein, 385 U.S. 511 (1967), an attorney's right to 
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assert the privilege against self-incrimination in a dis¬ 
ciplinary proceeding was upheld. The same right was sus¬ 
tained by the United states Supreme Court the following year 

in ~ rdner V ~ Broderi ^ - 392 U.S. 273 (1968) and in Uniformed 
Sanitation Men v. Commissioner of sanit.ti^ 392 U-S . 2BQ 

(1968). m these latter cases it was held that neither an 
attorney nor a public employee could be discharged for re¬ 
fusal to sign a waiver of Fifth Amendment rights before a 
Grand Jury or for refusing to answer questions in violation 
of Fifth Amendment rights before an administrative tribunal. 
The gravamen of ‘he Supreme Court's decision was as follows: 

Petitioners were not discharged merely for refusal 
to account for their conduct as employees of the tv 

Commissioner of Investigation could be used acainst 

fo? m refusal S t qUent proceedin 9 s < and were discharged 
Garrltf 5 s^tHTS questions on this basis 
T7 - i i State cf New Jersey . 385 U.S. 493 

bi 9 thrp„i n ? h a Ch WG h6ld that testimony compelled* 
be used in°^ dlsmiss ^ 1 from employment could not 
h® US ed a criminal prosecution of a witness 

New^York -s SSr^t 

their use or abuse Vf ° f 

conQi m ? n r fr °T their own 1;L P S which, despite the 

S: t i£2 1 SSiS2“i tio "' could be -- p-e- 






I 



More recently, in United States v. U.S. Coin and 

Currency , 401 U.S. 715 (1971), the Supreme Court rejected 

the New York rule making the applicability of the privilege 

against self-incrimination dependent upon the distinction between 

civil and criminal proceedings, and held the privilege properly 

invoked in a forfeiture proceeding denominated as civil. The 

Supreme Court reiterated the doctrine enunciated almost a 

century ago that forfeiture proceedings are criminal in 

nature although they may be civil in form: 

"[B]ut as Boyd v. United States , 116 U.S. 616, 

634 (1886), makes clear, 'proceedings instituted 
for purpose of declaring the forfeiture of a man's 
property by reason of offenses committed by him, 
though they may be civil in form, are in their 
nature criminal' for Fifth Amendment purposes." 

401 U.S. at p. 718 

Forfeiture of the right to practice law, whether 
temporarily by suspension or permanently by disbarment, 
is no less a "criminal" punishment than forfeiture of one's 
property or one's money. Clearly, the seriousness of its 
personal and economic impact on the attorney involved is 
much greater. That the fact of suspension, as in the present 
case, serves the function of punishment is made clear by 
its implicit recognition that the penalized practitioner 
will be fit to serve as an attorney at law upon the termina¬ 
tion of his suspension. The situation is even clearer in 
the case of disbarment. The question whether the Fifth 
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Amendment privilege against self-incrimination extends to 
the penalty of an attorney's suspension from the practice of 
law presents an important question under the Constitution of 
the United States and cannot be ignored. Its resolution should 
not depend upon archaic distinctions between "civil" and "crim¬ 
inal" proceedings. The action on the case has been abolished 
and there is but a single form of action in modern practice. 

Upon being compelled to testify before the Grand 
Jury by the grant of immunity, after he invoked his Fifth 
Amendment privilege, plaintiff became ertitled to immunity 
from all penalties within the scope of.the privilege regard¬ 
less of the intended reach of the grant.* The compulsion 
of incriminating testimony generates immunity from sanctions 
which are "criminal in nature," Ullmann v. United States , 

350 U.S. 422, 431 (1956), whether or not the immunity is con¬ 
templated when the testimony '. c compelled. Garrity v. New 
Jersey , 385 U.S. 493 (1967). In Ullmann where the constitu¬ 
tionality of an immunity statute was assailed on the ground 
that the testimony compelled might result in disqualifica¬ 
tion from Federal employment and other disabilities, the 

* The immunity thus conferred relates to all testimony 
given by plaintiff before the Grand Jury and any use that may be 
made thereof. Hence, plaintiff's failure to deny his testimony 
and his explanation thereof at the aborted first hearing before 
the Grievance Committee cannot be deemed a waive* as suggested 
by the District Court (129a). Once immunity became affixed, 
it became absolute and inviolate. Plaintiff had no reason 
to deny his testimony or to keep it confidential. 





Supreme Court stated that a witness who was compelled to 
answer under the protection of immunity "has, of course, 
when a particular sanction is so sought to be imposed against 
him, the right to claim that it is criminal in nature." 

350 U.S. at p. 431. The use of compelled testimony in these 
proceedings, therefore, squarely poses the question whether 
the punishment of suspension imposed in a disciplinary pro¬ 
ceeding is "criminal in nature" within the scope of the Fifth 
Amendment's prohibition against compelled, self-incriminating 
testimony. It is submitted that it dc 2 s regardless of the 
form of the proceeding. Substantively disciplinary proceedings 
have the requisite "criminal" or punitive characteristics. 

The denial of the right to engage in the practice 
of law or in other occupations has been held similar to a 
criminal penalty for purposes of other constitutional pro¬ 
visions than the Fifth Amendment. An attorney has been held 
"entitled to procedural due process, which includes fair 
notice of the charge" in disciplinary proceedings because 
they "are proceedings of a quasi-criminal nature" and dis¬ 
qualification from practice "is a punishment or penalty im¬ 
posed on the lawyer." In Re Ruffalo , 390 U.S. 544 (1968). 
Disqualification from the practice of law, as well as the 
pursuit of other vocations, has been regarded as punishment 
for purposes of the Constitution's Bill of Attainder and 
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ex post facto prohibitions. Ex parte Garland . 4 Wall. 333, 
377 (1867) [Legislative denial of an attorney's right to 
practice "for past conduct can be regarded in no other light 
than as punishment for such conduct"]; Cummings v. Missouri , 

4 Wall. 277, 327 (1867) [this deprivation of the (right to 
pursue regular avocations) is punishment]; United States v. 
Lovett , 328 U.S. 303, 316 (1946) ["permanent proscription 
from any opportunity to serve the Government is punishment"]; 
United States v. Brown 381 U.S. 437 (1965) [disqualification 
from holding union office held punishment]. No reason is 
readily apparent why disqualification from practicing law, 
which has been regarded as a criminal penalty for the purpose 
of other constitutional safeguards, should not similarly be 
regarded as criminal punishment for purposes of the privilege 
against self-incrimination. 

Spevack v. Klein , supra , decided that a lawyer 

cannot be disbarred because of his refusal to testify at a 
•• 

disciplinary investigation in reliance on the privilege 
against self-incrimination. Plaintiff, however, under threat 
of contempt, was compelled to forego the privilege and supply 
inculpatory information. The fruits of this compulsion are 
the sole basis of these proceedings. Boyd v. United States , 
supra , held that "a compulsory production of a man's private 
papers to establish a criminal charge against him or to for¬ 
feit his property is within the scope of the Fourth Amendment" 
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[116 U.S. at p. 622]. Coerced production of evidence to for¬ 
feit an attorney's right to practice law would appear to be 
comparable in penal effect to forfeiture of property. The 
policy of the exclusionary rule to discourage violation of 
the Constitutional protection would seem to preclude the use 
of evidence obtained in violation of the Fourth Amendment in 
a civil, as well as a criminal proceeding. Evidence tainted 
by an unreasonable search has been held inadmissible in an 
administrative proceeding which resulted in a cease and desist 
order. Knoll Associates, Inc, v. Federal Trade Commission , 

397 F.2d 530 (7th Cir. 1968). The same policy should preclude 
use in disciplinary proceedings of the product of the consti¬ 
tutional invasion to the detriment of the person whose con¬ 
stitutional privilege was violated. The present case thus 
presents important considerations under the Fourth, as well 
as the Fifth Amendment to the United States Constitution. 

the Court's attention is directed to the recent 
decision of the Florida Court of Appeals in L urie v. Florida 
State Board of Dentistry , a copy of which is included as an 
addendum to this Brief. Here, a grant of immunity to a dentist 
pursuant to his compelled testimony about illegal transactions 
over a stolen car, was held to protect him against the use 
of his compelled testimony in an administrative proceeding. 

The Florida Court prevented the Florida State Board of 
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Dentistry from disciplining the respondent-dentist by reason 
of his compelled testimony on the following grounds here 
relevant: 

"Fifth Amendment freedoms are never lightly 
surrendered. Consequently, the state on its 
part should not be technically 'sharp* or 
narrow in honoring its iirmunity commitment. 

When it professes to extend total immunity by 
statute its judiciary should not circumscribe 
or hedge or renege in part its solemn promise 
with exceptions permitting imposition of cer¬ 
tain penalties and forfeitures in administrative 
proceedings. To do so would not only debilitate 
the effectiveness of the immunity grant; it would 
also invariably serve to engender distrust for a 
state officer's promise. Fundamental fairness 
dictates an open and aboveboard agreement between 
both parties, the state and the witness. No 
hypocrisy or pretense can be indulged in by 
the state to break so solemn a pledge when a 
witness is compelled by law to testify." 


Whereas the States have power to control the 
practice of law in their Courts, this power cannot be 
exercised so as to ignore Federally protected rights. 

Staud v. Stewart , 366 F.Supp. 1398 (E.D.Pa. 1973). The 
gravamen of the complaint herein is that plaintiff's Con¬ 
stitutional rights have been infringed. Federal District 
Courts clearly have jurisdiction to declare the scope and 
nature of the rights guaranteed to individuals by the 
Federal Constitution by virtue of Title 28 U.S.C. §1331 and 
Title 28 U.S.C. §1343. They also have jurisdiction, by 
virtue of the Civil Rights Jurisdictional Statute, over 
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the subject matter of civil rights actions by attorneys 
protecting their personal and property rights. Title 42 
U.S.C. §1983. Thus, the complaint in this action clearly 
states a cause of action and defendants' cross motion 
to dismiss for failure to state a claim should have been 
denied. Hurley v. Van Lare , 365 F.Supp. 186 (S.D.N.Y. 1973); 
Evain v. Conlisk , 364 F.Supp. 1188 (N.D. Ill. 1973); Hampton 
v. Gilmore , 60 FRD 71 (E.D. Mo. 1973); In Re Bithoney , 486 
F.2d 319 (1st Cir. 1973). See, also, Tang v. Appellate 
Division of New York Supreme Court, First Department , supra . 
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CONCLUSION 


The judgment below should be vacated in all respects. 

Plaintiff is entitled to invoke the assistance of the federal 

Courts to protect his constitutional rights. 

Respectfully submitted, 

ANDERSON RUSSELL KILL & OLICK, P.C. 
Attorneys for Plaintiff-Appellant 
630 Fifth Avenue 
New York, New York 10020 
(212) 397-9700 


Arthur S. Olick 
Steven M. Pesner 
Of Counsel 
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to the County Solicitor of Brevard County — .saint- category t 

resolved by the Fourth District court's ii?e..~_c-. State cx rcl. 

* 

Lurie v. Rorisr. supra. 

Istr-unity extended by the State uuar 912.29, r.I 

1967 in surrender of the Fifth Amendment pr: t_i:> is not divisi'il- 

so that the protection vouchsafed thereunder uu fren eritina! 

prosecution. This result can be a icurttir.i. ~uu; i cursory reedin' 

of Section 932.29, F.S. 1967: 

"Ko person shall be excused fra: — t-'-'a-; and 
testifying ... before any ecu’: -T.• investi¬ 
gation, proceeding or trial . . . •: r sc-. sh all 

be prosecuted or su b.-rated ta t- 1 or forf e iture 

for or on account of any tri-.ijua-c. tatter or thing 
concerning which he ray so test.*' is traduce evidence 
documentary or otherwise, a_ni r..- ~tt / so given 
or produced sha ll be r-auiveU a -.: it :..-i toon any 
criminal invest iaat io~. at era ;u-.::~t . • (fcahiiu supol 

As Justice Terrell stated in Sei~ou: . supra, at 1. "Whether the 

1 prosecution, penalty or forfeiture has to dc .:ac * civil or crirui 

action is rot rcterlal. The statute (912.2-, ." f.' e.tkss it appli 

cable to both." 

. Such an interpretation is nrt a xr'ut-.vi construction c 
the Legislature's enactment, but rather one car uvdpor:i realist 
and honestly with the professed ircunity gracra Tic State through 
authoriacd officials in granting ‘.-r.iv.Rity :: i u .ic is acts cotail 
for the state, including its li.vnixn? aacr-->. \ .note.isicn.il 
state licensing board muat respect the i-.nc-.c— . u.»r» k! similarly 




rust the pvcjsf.tlf.f i ' 
of a citin'.- V ■: Ir-- 
go^'-rt.r.jrtii pana it i-< • 
hold iri'j profcss-orel 1 •' 
protection. 


'•rr>ey. To be ir. s'.-' - jrl r.g t'-allsti 

/ extended i"utt bo e:i/tc.ui - « with alt jv,::s 
• forfeitures, crir.r.il c: civil. p< r.nni 
"• C! cannot be except*-* free total i.-.n.nity 


Oor reco-t . -e-ling in state ex re 1. vimr.g v. fl.rida, 
Cajo No. 41,133 Opr., 4. 1073), supports ths principle that inssunit i 
frem the irpoaicisr. of penalties extends to sirin istra tive proreedi.v 
Ir. that case a rt-*l erv.-.e broker was charged .-ith several violation: 
o: the Peal Estate litiru haw. He moved to gvish the infer-stien 
alleging, inter alia, tilt the requirement of filing a sworn answer 


pursuant to Soctio- 471.13(1) violated his right to rerain silent 
guaranteed to Kin by t- - .» ~ifth Atror.dacnt of the fnitel States 


Constitution 


Section of the Florida Constitut ion. m 


lolying upon SytvC. v. Tlein. 30D U.S. Sll. CT S.Ct. 025. 17 l.LJJJ 
57 i (1067). Vi stated that the 0. S. Supr.re Cturfs logic of making 
available the constituti:.nal privilege against self-incrinination to 
a lawyer in a disbarment proceeding 


*. . . (ext*-.i) as well to other types of 

atlainiatretproceedings which rev result in 

deprivation livelihood. Certainly, threatened 

loss of pro:, t aicna1 standing through revocation / 

ot * “ iS real estate license i-j as serious and 

ccspellir.c to the realtor as disbarment is to the 

rttorr-y. »« succinct terms, it is our view that 

the right to remain silent applies to proceedings : 

•penal* in nature in that they tend to degrade the : 

individual*# p af ess icna 1 stanJin.e. prof assvona 1 

reputation et livelihood." 


Thu iBauaitj- extended by the State under Section 031.20, 
F.S. serves as a partial in lieu replacement for the protoctie.i that 
otherwise would have tv 4 * available to Petitioner Lurie under the 
fifth Amendment, ajjd’whi*..- 


6- 





•it is true that the state:-, nit cl c.s sr /. li-gu 
in tho Fifth AotnJiuent. which is .1 :.-t_I e to the. 
Screes by reason of the* Fi.urteer._i w - ■'"or.t, Is 
t’.jc no perron *&hall be compel let. —* J criwn.il 

c.> 5 o to be d witness jrj iifl'.t hie't— ... it is a loo 
clear that t K o aval lability of tr tlOe-s not 

turn upon the type of pr-ac.-uii.ng it- pro¬ 
tection is involved, but upor. ti e r.f the 

stitceent or adrissic.n ani the » vi.cli it 

invites. Trie privil>;«: ray, for c:-s_*. t. cleir.od 
ir*. a civil or admini atrati'/c pr_oe_o_r r, * if the 
statement is or cay be inf- ip'- tcry. -• re- C.eult, 

337 U.S. 1 at 40. 87 S.Ct. 14:3 it _-ri. 13 I..tJ2'J 
527 at 553 (1057). . 

Fifth Amendment fretdcr.s are r.tvi: —1 sur rer.-Je red . 
Consequently, the state on its part should r..v _r vtl.r.ieally "shs 
or narrow ir. honoring its lir-nunity ccr.-.itTar.o. ■-£- it prefesres 
extend total ir.nunity by statute its gudicia--. AC_n:i.d not circum¬ 
scribe or hedge or renege in part its sols-.- trtf—ti with exceptic 
permitting imposition of certain penalties a:.. - croca .tur.s in ajni 
trativo proceedings. To do so usa'.d not o:.'^ — .-."Jtd the 

ef fcctivcr.ess of the immunity gr.nt r it woui.‘-tnviri.ibiy 

serve to engender distrust for a stare orfioa "t trrrr.ije. Funda¬ 
mental fairness dictates an epen a.- d jlcvelsatt . ;:nn<nt between 
both parties, the state and the witness. r.g-.cr.sy or pretensi 

can be indulged in by the state ta break so Us.r a pledge when a 
witness is compelled by law to testify. 

There are those who would hypcrbri-l—jarada the 
, * > 
horribles of felons disguised as physicians =r .eyes* preying on 

unsuspecting patients or clients a- dor a cl sat or .vvernri-nta! 

lr.ir.unity. Such feared abuses aru! evils ordir-ac-l never transpire 

because prosecuting officers ev.-vcis? reasons;.- 


; inino. t i on in 




r.ot r stklossiy q r the extent ct oionir . fjet/'; it/.•; 
for <t nt'iof; zi : l c »r > • i-j-s-j to piofCM.ior.illy ■# . ct *.r. iso 
the i-.riic. It tc hi .1- 'ii it such officials • ill act to at 

to ct. this ttul "• ‘ state’s greatest. 

v ithtst apprec i_bIt vice inis. it. tn of the (.uhlie. ft:; wj tt> 
judicially nation :tt sca.-.i '•! v.unity, we would cr^*:t.'.:c that 
advi-.tujo at a far c:«.:to: tr.z-.'.s to the clti£crry thiwsuld 
otherwise occur— 1~.i it the pr't'-is raise serious dc-bn a: to the 
state's qooJ faith. 

Conflict si icrisicr c —* va'-einj cor jur i edi ct it*, herein *' 

arose because the 7:_r t h D 1 rtr. 1 t cjvc a retroactive tsclicction to 
the htldir.-j in H.silty v. 3s.r;s incised in 1919). s:::i, to the 
question whether Jetiticr.^r n-dcrcd iissnjnc to a forfeiture 
of r.is dental lica-.se at the -.*s he was conpallod to testify in 
191" contrary to t'-a ratie-.tls rf rlorida rorcst ar.f ?s:x Service v. 
Strittland, supra. We ecnclif* that Petitioner had a sufficient 
prscarty right ir. his dental 1 1 c • * J e to receive the protection of 
the r.’.e of the f tr ic^la-.d c.'js. “ewaver, we rest our decision here 
net cr. retroactivity, but cr. r ii-natcment of the holdi-.j in Scw.our . 

wo acicculaf-u that the rlorida State Board cf Dincistry 
arc the Fourth District Court ci ,'opcal should not be held account 
able for error bonus* they tcoh ;he head la v case at face value. 

This Court freely acVrcvl oic _•» tl >t its erroneous decision ir that 
case ernorated the related aetior. below. 

We direct that the etf.r revoking Petitioner's dental licens. 
be crashed, but that the er.c-y. or »osper.sion for s>alpraetice stand. 

It is so criercd. 

ECVb- .V.-CAIM and PSK*T. JJ.. C.ve.t 

DRil-v (Hscirad) nssu.-tu sit;- .-.-inion 

•*'t n.-i, Art<nr; rs • ■, * ' c*, • ADKINS J . , Diss-’nt 


1 



I dissent on bo;', the assumption of jurlsdicsioc. ir.; -, ft thu. 
marl11:. 


Jimsn tcr tort 

Tf.>r decision of the District Court of Appi. 11 r.lzr-.Z' 
"Certiorari Denied*. Petitioner ar<j ul'*j that it wi; c: zr. 
of the di-clcion of this Court in Kcj'ilcy v. D.iron, ?21 Z 
(Fla. I960). 1 2 Dut. be asserts, Headley should bo s y-- - - 
and, since Lurie, tl e petitioner here, ws*. granted i.;-_r. 
e rim.innl F omecutioh for receiving a stolen auto~.ol.il-. _• 
decision in Rend ley, (which he’d such irrenicy did :,o- -.r 
from administrative disciplinnry proceedings| that !. - ' 
not controlling. Petitioner's argument on this po.r.t. — 
his original brief, states "The general rule is that t.* 
of a decision is ordinarily retrospective as well at r.t. 
application, and nV-:as the law at the time of the o/_—y_ 
as it is declared to be in the overruling decision. .1: v 
to this general rule is, however, that “er. o'verrulir 
operate retrospectively so as to imps:; tie ob i•rat■-■ 
entered into or in'-ur iouslv a ffe ct v *;- j ri*‘ ts ar ■. - 
reliance on the overruled decisio n*. c.J.S. Courts •1v 
(Emphasis added) In other v/ordu. that Lurie eeriivrvd . - 
under Seymour to be im-une from discipli-.arv praa_-*:vr.= 
respondent board for unethical conduct arising out of tu 
acta for which he was granted immunity from, prasecutu — 


a authority 
. dn 2H 

o nly 
zrt f r.,;.i 

-'urj the 

• 

f -.:i or.u 

‘rj i 

-ta.a r.-om 
"•»r ruling 
tistiva in 
-- dutisicn 
tusscion 
— tt.i cannot 


n 


ha-u-i right 


Zrt 

•VT Vim v na 1 
r tuie 


1. Petitioner - in his original brief - savs ‘T.-.e !1_1 

indicated that ir.-un.cty granted from criminal orcscr 
only invnttigat ior.s, proceedings or trials. . ’. Tn Cou 
that administrative disciplinary proccu.'.i ware rust 
forfeiture, nor an investigation, proceeding or triul >. 
meaning of the immunity statute Chapter *)J y.$,, an..- w 
outs id,i the purview of any immunity f re a cvic.ir.al era,-- 
granted.." He futth-?r states with reference ta th.o a 
"Thiu l:i the law in the Statu of Florida at taU tiru u 
do-.--; tut d it. nut a t his fact. * (['*.. alia , V added! 

2. li.-mllcy overruled the previous .1 ,*t of this Cue 

Boatd of Architecture v. Sncr.ccr. 611 < 0 . .‘.I l. which. 
immunity statute than in ferae er.ram.mu ,d .~-_-itv rra. 
proc.-.-d l nj : by administrative bodic..‘ iithaVca^e^ Lh~ 
of AtcltI lecture. 


due vi ion 
-V* .-led 

.nofcitcd 

. a Ivy or 
c.n t: t 

therefore 
.jo yrcvioc 
or st ij.a 
vc i t je' •*r 

. ••!w:‘ida 
iu* the 
. »ctplirury 
‘.coda Board 


< 
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rt arm. .„. 


s the ui . 


•"..sisn - on the bas.r t; which the bistr 
'• the case under rev: ?< - er.d then hold 


— decision conflict.! at:.' 


.1 a previous 


is nr. . . 


1 - 1 -rn tn the sene point of law. And yet, that 


stly who. ... v-. - 


h-'.r ...v» hers. 


i.A.) . 


i'-tl — here is now Sec. 314.14 Florida Statrt 


t: follows: 


■V.' • p*r::t. .-jvir.g been duly servti witn a 

.n::*a ;r rdepoec.a duces tec_-., a/.sli be 

n attendin'; and testify!-.; or 
; -r-.dvc.rr l_v_* book, paper, or ctr.iT seco-tent 
'* ‘or* try !'-'irt having felony tr.tl juric- 
-■•.-t.cn, r;.-u jury, state atcorr.sy, or county 
-- -::n investigation, prttaafin;, or 

• - volut io n o f any of t• i :rin ino^ 

• - is • r -,L c upon the r:sor tor 

• • r.’jsrr. - ic the testimony or -viter.ee, 

it:;- :r otherwise, require; ci him 
-• .' tcc.S : : rocvic t him of a c ri- a :: to 
~-b-. r t -:a a ccc altv or for: .-..re , but 

* per*:r ,;jll be prosecuted or i—iyecteJ 
dr any ce salty or forfeiture for sr on 

- nc-rc -'t cf ; t transaction, matter, or thin; 
c oc-cerc.ir.r -etch ho may so test!:.- or produce 
* tc.>, : rmentary or other-ire, and no 

t ''—i-jv ;;iver. or produce.! stall be received 




s ot a cr in i nti ir.?»t ; Ji rior. or 
(Saphasia aude-i] 


irva ar-2 


1 *'“ A *rrs see cri-tinl st a tute . to the conviction of 
1 — : rvs ttititsr.y so g.ven or pricecii shall be received 


t. la So.3d 8, thia Court said: 


-fiicts occur between the right of 
» follow such profession and the 
state to preserve the general health 
t-e right of the citizen in tna matte; 
the power of the state to prescribe 

rv to protect tlio people from 












cane frcn Cimiv v. lies jcri;; . J.a. 493, 

87 S.Ct. 610. 17 L.Zd.Zi ESI There, Now 

Jersey had no irr-.ur.it/ statute. -burtty, a 
police chief, testified in rt»r-t*- to an 
investigation subpoena -enter tt.e urtrmlsive 
pressure of a job forfeiture s-^-tr.. In a 
subsequent criminal orcteiiir.g, i~revision 
whicii he mda darir.-j the invests was held 

to be inadmissible arairsi hit r-~ _j it haJ 
been coerced by the statues?/ tr.r=.: a; cesoval 
from office if Garritv hit cl_ic.u benefit 
of hij constitutional privilenu stuuc self- 
incrimir.atiun. Co.rrit>~ tr.-olv . t —etna! 
prosecut ion based or. a oor .1 ostia. t .yeiled by 
tlie threat of rot-oval fins offx=<- 

b' * ■* 

, * \ 

Petitioner in his second brief on the ter-. relies heavily 
>n the overruled case of Florida State Bst:t .^Architecture v. 


After the original argument this J-. 
icf the question of whether holdley - 
"Hi Irl be nv*rrnl"d. Th.* ease tas rita 


r>n_>._eJ the parties to 
:s—: u* erroneous and 
d o mi* side Is.in.'. 


< 

























'.‘I'a i.nc«J 


U'-' •- 1 11 F. 1IHJ UlilH 

. " -: • " cr-ts fortli Septic:- V.'f.'-. art! 

.29 (now 9- ... , »1W.» ■ ‘.tritatrs IASI, r.S..\.. tffi tail 

Zion OJO.O'3 . . ’• ••. tolicwo: 

/.: / •.».• v,n giving a rewart, rr.~~ 

- ',r •; -.rat ion prohibited by 

' shill ."••• privileged from 

i: : '• testify, nothing ci_i 

_r h it v '■■vony shall bo aJiiszi-.a 
'Z. in civi 1 of crinj p <1 arr.tr. 

•sir.* pnsis aade.!) 


"32. 

po. 

f , . 

b/ . 
in . 


2 statute was . -.-.-dii in -"21 and new reads as ftllsws: 

":.o . - ;-.all be excused from atteiri'-.-J 

an. < -.zif'i' 7 , tr producing any booic. 

or c . a‘-before any court a;.:: or./ 

inw . rr-.reeding or trial for i .tola 

ti.-r. - ;i.i.OC or £333.071, u::t t-.a 

gr-s- - • or for v.s rraaon tr.at the test 
of •. — d.-rs. -drrsr* at ary or otherwise, 
rcif-. .-.i o: h-b ruy tend to ir.crinir.et* tLr 
or e . .-j-ot U-r. tt a. penalty or forf-aiturs. 

Ho... , -o -- trr:-. shall to prosacutsf rr 

-> to" f.. tinalty or forfaituri ::r 
or c-. « acce nt s’f try transaction, r.atrir :r 
tr.m.;- . cc~.cirr.irr • r.rrh ho r.ay so testif. tr 
prod-t.-j »./.:»•:!, tarumtr.tary or other -tt, 
a rc, - . . -- --- ■ ,; cl von or oro-d-acei fill 

h a r - . ~; i.- t noun an v_cr i~ : * - 

i n :r r t€--.i ir.a. " "ibnp-.asrs -id»r) 


The leg-isle*. t.-ca the statute the litr.sre that 


w 


ting said shew.-.yd; y>j adziiitllc into evidence in tr.y civil or 
r.ir.al actioa. j t y s actarjr.r that the iegislatars reant to and 
delete any roc,. * er5r -> than upon criminal investigation or 

feedings, whichy s or.actl" '-'-at we held in Barer.. 

Ir. the S q.-.c-. - CJJ . ( this Court said that the statute 

noted anyone :r} r ., pmoretten, penalty or forfeiture, and then 
tad that the r ^eal sair.t ter determination was whether or not 
proceeding Sut , revreat ior. .•! an architect's certificate amounts 
a prosecution, _ per.altv er -.'erfeiture cantcmplntei b/ the statute 
then geos or. tc» 0 S2 y : 

Whether the •••raseeution. penalty or 
forfeit a t-i-,. e.... te .'e with a civil or 
cr.c::.-. y action i* net nsceri.-.l. The statute 
first i curt .d ».«':.*« ,t applicable ta both." 

statute rrfcrr --.3 v th-.j daurt was changed and amended after 

>i opinion, art . _* i~ v j u y.^ ..nr that the first statute no longo 
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w.i a rc f c r f i r •. ^ j c*> ^^ j on 0 30 • OH ^ riu r ic>. S , 

So /Tfour ciic* 2 Yoc*< c^cr, in rr? Rou^11 r*/. 

lie tl.C. 702, in which this Court stand: 

“. . .it is true that in tliit case the Ir;". 
of Ap'-ils of New York h':l‘J that a pro 
of was not a pro';' cutio.-., p-.: o:,< 

or forfeiture within the terms of tha tU. dark 
inrun it■/ statute. . . 

It is abundantly clerr that the words penalty i-i forfeiture 
In the statute involved here relate to the cor icruvu-• of a err' in. 
prosecution and conviction, and it it respectfully : ucu-tted that 
any other intersr ’totior v/oul d be to real into th- rr ru'-- somet^ai 
which is siroly not there. Carrity v. Kew Jersey, rrt.ro. has no 
applicability here. We are concerned with an in. ur_ty -twoute. W 
are not concerned with a criminal prosecution, nor i — '^titutiorui 
right, nor with a statute or orJir.ar.ee compelling otre's to testi 
There is no analogy rada between the Carrity case or. tv. a case 
before this Court. 

The right to earn a living ar.J the privileCi re ■crer icing 
dentistry are cot ore and the care. A re son who taroujl. 

ia.proper conduct ic the practice of dentistry, hud r_— privilege 
revoked or suspended may, In accardunue with Char turOd (5), 
Florida Statutes, initiate proceedings relative to acu. reissuar.ee 
of a revoked or suspended license. 

The Court teday - in the shadow of Watergate - —f aade a 
tragic mistake in overruling 5 aran , supra. It is i. uvrusive 
step. Its implications ar.d conso.yuir.cci arc irpc.vr.f—_• to calcu¬ 
late. The majority hold that if one of the offi.*-—-t. .'C agencies 
designated in the statute had knowledge of an il!rn_ trvg ring 
arwl had reasons to believe that a der.tlst was or Uv connected 
therewith, but could supply Infovrcxtion, called riu .-.• cist in to 
question him concerning such traffic and thercuror h . d thu* not 
only was the dentist dealing and trafficking in n.'.re. .tugs, but v 
even conspiring to steal said drags aid dispensing ~r--» to. In 


11 


Vll 



; the dentist would 


officer by -.f-u- 

fcon t ro-eCiitL'<"• 
dcnt.ii.tr/ and * t: > * 
hold, riit only «'*- 
dentistry, but si-' 
allcwlr.g hin to " 
stands, the r a nd - ' 
health, safety s.'.t - 
In In re Tlnec:. 


antli’j hit l«.. .unity 


this were also c::cvr.s .< to the profInn of 
• '.iitratlve procedures. ss tht majority now 
t :.c dentist continue ir. the practice of 
. federal narcotic s.s.rc could be retclr*.d, 

. and dispense narsscics. If this decision 

■ -.id dean by the Logiciituro to protect the 
- -fare of the public will baccco sterile. 

. supra. Hr. Justice tor Itea construes a l?cw 


Yor>: statute usir.r. 
Statute relating :: 


-* part, the exact lr.nruijs of the rlorida 
- r.-jlty or forfeiture is it relates to disciplin 


ary 


proc eedings 


a lawyer. Just if. lor-’oco, after explaining 


the 


charges 


cf - ~ - 



* 1 i.'O r f 

test: 
oti-.sr - 
or ref: 
or trie 
prevn i 
defini- 
greeri 
or evii 
of hi* 
s ubs *~: 
peruc*. 
penalty 
trsr.si: 
he Bay 
re n t a t~ 
or preu 
any cri 


it preferred agi'l > _ f.e attorney, stater.: 


tcest charges he rs-’iia answer that 
fret, di seipli-e fi'ce of 
; : - of the Penal Law. --.i-a saya that: 

. ■ r. shalL be excused free, attending ar.d 
or producing ar.y icc'-is, pipers or 
. unis b. fore any out; . magistrate 
. upon any Invent in-tis-i, pioectdliij 
.nr a violation of ar.y of the 
ef this article (urtirJe 54, and 
_ f punishing cc. siracy), upon the 
- tar the reason l it. ‘he testimony 

documentary or otherwise, required 
. tend to convict him of a crime or to 
to a pen alty or forfeiture ; but no 
tall be prosecuted or s-ojoctcJ to any 
:: forfeiture for or o.i account of any 
matter or thing cc ret rmr.j which 
: testify or produce evldanee, docu- 
otherwise, and no testimony *o given 
"f shall be receive! r.ra ir.it hin, upon 
.ral investigation, proceeding or trial.* 




"The 

per.a 

that 


. on is whether disbircent 13 a 

y.“ forfeiture within the meaning of 


"Mc.nber. *- 
with re - 
chiraet. - 
cor.Jit: ■ 
but it 
v. Rid; 
W5; *;••• 
407, U* 
btcV. 'r. r 
to an • 


• in the bar is a privilege burdened 
cions. A fair private and professional 
one of than. Compliance with that 
i■> essential at the ro.T5.it of admission: 
.v tally essential afterwards. Selling 
‘.•S3 U.S.4G, 37 Sup.Ct. 377. 611 L.E.1. 
ef Liurant, 80 Conn. 140, 147, G7 Atl. 
...Ms. 530. Whenever the corditior. Is 
• viv. ;,?ga is mit. to reruse anmiasion 
•jny applicant is not to punish him for 









a test of riLruo-a .to Dir ii.fi -••• 'ir.wrcny 
lawyer fren -the roll la r.ot it -il to LUt palnj 
ar.d pc:_ilticj of crime. The tu— .'.ation lt.ro 
character is rctvwi l; and tr.t c.2 fitness 

is m longer satisfied, Ter t u r. * tratanj 
courts have repeated ly c.iit! i _l 
is r.ot p a ni slv'e-r.t. tie parte -,.i—, 107 'J.t. 205, 

2 Suo.Ct. 560, 27 L.Jd. 502: )*'- of Randall. 

11 Allen C-L.S3.) 473, 400; o-w.".' iVlndwl. 

150 S.jf. 210, 52 N.E. 1106; it:'-;-. S,r Ass’ll. v. 
Casey. 211 fuss. in7, 102, 07 1-1. 701, 30 L.tl.A. 
(11.s’.) 110, Am.ras. 1013.-, 12:.' fitter ol 
Dura-t. supra. 

*’The question is 1 , said Itrl iir—field, 'whether, 
after the conduct of this - _r. -r la proper thx 
he should continue a art t:ih=r ;; '. profession which 
should st?r.d free froa all r-rp- — or.. • E< parte 
Brcur.-hall, Coup. 620. 

*’It is not’, he continued. r :; •£/ of pun lament: 
but the court, cn such era;;, . • cire their 
discretion whether a ie*n v:.a. ha/e formerly 

admitted is a proper per .in cc -a continued or. 

• the roll or not.’" 

The Court goes on to say: 

“Thu problem before us,let it _* recalled, is 
ore solely of statutory ca.-_tr_nen. There 
is no question of constitut-t:— stent. The 
Constitution siys that ro pecm 'shall be 
compelled in ary crh. ir.l ;iii ns a« a witness 
against himself. * Corat. am .. js. A 
proceeding loo.i-j Ij Jl.'.-j'-a t s not a 

criminal case. Matter of Ik.:-.- _ supra. We 

do not suggest that tha witru— -j protected 
by the Constitution only -hut uatcrylr.g In 
the criminal courts. The la. _c settled to the 
contrary. Cut to bring his. v tru..-. the protection 
of the Constitution, the dis:_ours asked of him 
must expose him tc pur.ishr.it.r.t tre crLre. Tnere 
must be a brcaier privilege my -tocuce'or at 
con.r.on law. If tr.at is so, t:^ —nstitution docs 
not assure its preservation, arcsine v. Striker, 

7 Paige, 50S, GC2: People uv t_. Hack ley v. 

Kelley, 24 K.Y.74, e.’,63: Cr-_m.i.ran v. Hitchcock, 
142 U.S.547,552. 12 Seo.Ct. -£. 15 L.Ed. 1110. 

"Whore sp.ech will expose tc g. cities unrelated 

to crine, the Legislature tacy_mJna the 

privilege of silence. It hi: . » so In the past. 
Pcrrine v. Striker, supra; ki. -awn v. Smith, 

3 Paige, 222,231. 24 A.r.[X'r..I— It may do so 

again. 


•Following that r-v •rrstlon. a-:- tai 554 of the 
Penal Law and I ’.Vo r? arutcr e.9., feral 

law, 55I6J and '.'l' were i.f'C-. t Their jurnrse 
was to rahe the wV:- t itut inn cr: the statute 
coextensive and avj ivt er.c. ties ar.rt 



vl IY 






. - i ^ n Foi fc-i-.r-ri 

i. -o.f-I /• 'offender a-, n.rt c i * •.jr.i.sh- ... 

of h.n ' bailed Scutes v. iaici.'.gor, 

i20 U.S. '> Sap.It. 99, 32 L.Ci. 353; 0oyd 

v. Cn*l"i •; llo 0.S.G16, 6 f.p. It.524, 

2V L.;M. i-ivis v. United Stitt-.. Ii3 U.S. 474, 

14 Sup.''*.. •» 37 L.Ed. 1X50; Uflit5^ States v. 

n;,a:i, 2 Vi 27. 34 Sup.Ct. 213. Is b.£d. 494; 

13 oOUf2''/f-’ : ^ '-.C.) 191 Ted. 823. Si* statute 
i: a grand -meaty. The witness u to hnse 
the s arv ? --lo.i as if he had received a 

p irdon. Ualitee. 101 U.S.Jib.593, 16 Sup. 

Ct. 6-14, - .VI. 319; DurdicS: v. I’r.ita2 States, 

23» U.S. 7:. i; Sup. Ct. 2S7, 59 L.Ii. 475. It is 
co", Tc L v -b - - ’at the intention ut; me give him ever, 
pore. 84" * ;--«rdan, as wo have sttr. thaugh it blots 
°at pcri.tttT ltd forfeitures doer r.it render the 
co.res to protect their r.i:4r by disbar- 

rent. Ilsctar i an Attorney, supra. Tnc Legis¬ 
lature rt.vit '-ive believed tiiat ir. t.-.s ir.tcrore- 
taticr. cf e 7--r.t of a-r.esty exerts:-..-. fren 
ner.iltios aft rfeitures would rs:s.;s a broader 
resr.ir.,. 2i.iiir.aent therafere is rat vithin the 
ra-.g* of f.s txarption. That was tr.e ruling in 
Hatter of itrj.ra, 24 OV.l. 842, 1C4 rtc.lOeS. 

25 L.S.f.. '.I.i.J 6 2, in circuMStirc *j not to be 
dirt Inguiihsf from those before us. It is a 
ruling -1 — r -stained by precedent :tf reason. 

"There ars t : other lines of arg_--»-.i which by 
iiifeff.t tatitds of approach lead as the sa.se 
Coal. Cre irr_-- : .t is purely verbal. It paints 
to the csrrlcf.r.g words of tiie star.ts: 

"•;io tcsli-j.-.r so giver, or produced shall be 
roceivaJ art. s; him upon any cri.r.ir_i 1 ir.vesti- 
gatiur. prcc». i ir.g or trial. 1 Penal Law, 5534. 

"Tfie use of srs word •criminal 1 helps to explain 
ar.d characterise the kinds of penalties and" 
forfeitures -it-iin the range of the exemption, 
tat there is another argument sore significant 
than any verbs! one. The arjumont as that, 

““•loss the Lr.-4T.ity is limited to criminal 
penalties a.-.i criminal forfeitures, the state 
has pra-isef rcre than It can perferr, and tho 
w.iaie statute secomes illusory. . . .* 








"Conseruerces cannot altar statutes, but ray 
help to fix their meaning. Statutes rust be 
so cons true,!, if possible, that absurdity ar.d 
mischief ray be avoided. The claim of immunity 
from d i sVa r-or.t cannot survive the application 
of that tost. If the exemption n-orjets lawyers. 
It mus t c.:>m \\ \4_o r otect physic tan s w-.use licenses 
h.i-e l.v.vi tvl’n .uu Toot to rcvocntian cor mis- 

•..' ftea lth Law, 5170; Consol. Laws. 
c • 4j ; l U.jr. .-.2, Jl; Hatter of Smith, 10 Wend. 
459; Alii. on v. %Vn. Council of Medical Education, 
(IS: 1 !) 1 v'.U. Two great and honorable 

pref ,-ss iert !•»-■ <n that v>.>s been don led the 
ri-jat to |*uviv. their membership ar.d vindio.ite 
their lw»;vr. ~ t o charlatan and rogue may c.osur.ie 



-is 



pj*« as a minuter oi ys 

cannot have been 1 n ‘r t.<\ -I, and y~_l. *•>»* p r , allc-./f -i 

'The order of dtubarr.nnt should sc < ''i rm..id. " 

(Emphasis added) 

In concluding this lengthy dissent. I evtvellrd to point ' 
out that one of the authorities cited in the rvf'.rity opinion is 
support for the statement that Enron, supra, ir e-.vor.oous anj ahjui<* 
be overruled, via. 2 An.Jur. Ad-iinistnciva 1 av cor.cludc- 

vith the statement: "However, the privilege tr^-sst self-ir.cririna- 
tion offers no protection against a-dniristri-u-t --anctionj which 
are not criminal or penal in nature.* The ras=o cased are likewise 
inapplicable because they relate to i-.cjr.it; zr=. crir.ir.ul prose¬ 
cution because of farced testUsny ir. ar. ad.-^—-rvative prooecdii g 
under statutes providing for such itr.unity. 

It is inconceivable to me, to use only or= E.-&mcle, that a 
law enforcement officer under civil service or-_ri be brought before 
a grand jury or state’s attorney, confers vr g_~cipataon in 
criminal activities and then effectively t ir ._r-.-.sion or removal 
frora office and thereafter wear the badge cf i_varity ar.d remain 
the symbol of the law - and yet. that is wvtt decision of the 

majority will permit. The majority -pinion. ic.-. jrJy further 
deteriorate public respect for the gave rr-m.-r- r.u those who govern, 
which, everybody knows has new reached a hirccrc: lew. 

I dissent. 

ROBERTS, Acting Chief Justice and ADKINS, J.. Durcur 
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EXHIBIT C - PROCEDURES OF THE COMMITTEE ON GRIEVANCES 

the association of the bar 

OF THE CITY OF NEW YORK 

I 

Procedures of the Committee on Grievances 

Many attorneys who receive requests for explanatory 
information, or who are required to attend hearings before the 
^ Committee, are not familiar with the procedures of the Committeo 

or its quasi-official status under relevant provisions of law 

» 

and the Rules of the Appellate Division. Too frequently, there- 
fore, they fail to make satisfactory responses to inquiries from 
Counsel for the Committee, fail to seek independent legal advice 
t in cases of a more serious nature when they should be represented 

by or at least take advice from counsel, and even fail to gather 
their evidence until hearings before the Committee are under way. 
Some cases, indeed, go to hearings unnecessarily, when diligent 
cooperation with Counsel for the Committee might have disponed 
of the complaint without the service of a charge letter or the 
holding of any hearings before the Committee. 

This leaflet has been prepared to provide helpful 
information for attorneys who receive requests for explanatory 
information concerning a complaint that has been filed with the 
Committee. 


The Committee and Its Staff 
The Committee on Grievances is a standing Committee of 
Tho Association of the Bar of the City of Now York. It consists 
of a Chairman and twenty-four tembers, appointed by tho President 
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Exhibit C - Procedures of the Committee on Grievances 

of the Anaociation. Although the members of the Committee 
contribute their time and effort as a public service, the 
Committee’s case load is such that for many years it has employed 
a staff of full-time attorneys, clerks and secretaries. The 
staff is under the charge of the Chief Counsel, who acts under 
the direction of the Committee and its Chairman. The cost of 
maintaining the services rendered by the Committee is quite large: 
funds for this purpose are provided by the Association, which re¬ 
ceives only partial reimbursement from the County of New York as 
directed by the Appellate Division pursuant to express provision 
of the Judiciary Law. 

The Committee is thus not to be regarded as an informal 
body that acts in disciplinary matters on an ad hoc basis. It is 
a quasi-official body that acts under the By-Laws of the Associa¬ 
tion, under a well established body of statutory and decisional 
law, and under rules and directives of the Appellate Division. 

It has authority to investigate charges of professional misconduct, 
to compel the attendance of witnesses and the production of records, 
to take testimony under oath, to admonish respondents in appropri¬ 
ate cases, and (after approval by the Executive Committee of the 
Association) to initiate and prosecute disciplinary proceedings 
before the court. It also has jurisdiction over cases involving 
the conduct of members of the Association as Guch. 

Pre-hearing Investigation by Committee Staff 

The Committee or its Chief Counsel may initiate any 
investigation or may undertake the seme upon complaint by any 
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person. In an ordinary year, several thousand complaints against 


attorneys are filed with the Committee. These are processed in 
the first instance by Counsel. All complaints involving prima 
facie allegations of misconduct are thoroughly investigated. 

After the initial interview with the complainant, additional 
information or evidence is frequently requested. Where necessary, 
court files, bank records, and any other relevant documents are 

f 

promptly obtained. The respondent-attorney is required either 
to submit a written statement concerning the allegations of the 
complaint or to appear in person, depending upon the nature and 
complexity of the issues raised. He may be requested to produce 
certain records for examination by Counsel. Frequently, the 
Committee's staff, in the course of an inquiry, interviews or 
communicates with the complainant and with the respondent-attorney 
several times. 

Any inquiry from Counsel should be acknowledged and 
answered promptly and with complete candor; cooperation with 
Counsel in conferences is equally essential. Failure to reply, 
to cooperate or to be candid is improper; it obstructs the necessary 
work of the Committee, and not infrequently results in formal 
• charges that might otherwise not be served. Moreover, in and o f 
itself, it constitutes professional misconduct under the Canonr. 
of Professional Ethics and decision of the courts unless predicated 
upon an asserted claim that a response might tend to incriminate, 
Spevack v. Kl_ein, 385 U.S. 511 (19C7). 


When the comprehensive investigatory process has bren 
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completed, the staff attorney handling the matter recommends 
either that appropriate proceedings be initiated, that a letter 
admonition be sent to the respondent-attorney or that the matter 
be closed. This recommendation is then reviewed by the Chief 
Counsel. If no further action is recommended, the file is 
further reviewed by a member of the Committee. 

A determination that appropriate proceedings be 
initiated results, in the usual case, in the filing of formal 
charges and the scheduling of a hearing before the Committee. 

In cases concerning crimes involving moral turpitude or where 
the public interest requires prompt action, a hearing before 
the Committee is dispensed with and a recommendation is made to 
the Executive Committee that disciplinary proceedings be insti¬ 
tuted in the courts directly. 

Letter admonitions, signed by the Chief Counsel, are 
sent in instances -'here the staff investigation discloses 
relatively minor misconduct. If, upon receipt of such a letter 
admonition, the respondent-attorney disputes the conclusion 
that he has not acted properly, he may request a formal hearing 
before the Committee. Complaints disposed of by letter admonition 
. are subject to reopening if in the future a complaint is received 
against the respondent-attorney which required the institution of 
formal charges. 

The experience of the Committee shows that attorneys 
would frequently be well advised, in more serious cases, to 
consider consulting counsel of their own at the beginning of 
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an inquiry. It is always advisable for them to bo represented 

once formal charges have been filed and hearings scheduled. 

The great majority of attorneys who are the subject of hearings 
are represented, but there remains a minority who continue to 
represent themselves. At the same time, there has been an 
increase in the number of matters heard by the Committee which 
have resulted in referrals to the Court. While there is no 
necessary correlation between these factors, undoubtedly the 
position of the attorney facing formal charges is better pre¬ 
sented and more adequately explained when he is represented by 
counsel. Consequently, the Committee strongly urges that every 
attorney who is the subject of charges seriously consider the 
immediate retention of counsel, if he has not done so up to 
that time. 

For the purpose of holding hearings, the Committee is 
divided into three panels of eight members each, which sit one 
afternoon (Tuesday through Thursday) per week, commencing at 
4:00 P.M., under the chairmanship of the Chairman, a Vice- 
Chairman or an acting Vice-Chairman. Ordinarily, the hearings 
start with the presentation of evidence by Committee Counsel. 
.Witnesses are sworn. A stenographic record is taken. Cross- 
examination is permitted. Documentary evidence may be offered. 
The rules of evidence are generally followed to maintain order, 
to expedite the proceedings and to protect substantive rights. 
Counsel for the Committee rest at the termination of their direct 
case. It is then in order for the respondent to present hi3 
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case. Rebuttal is permitted at the conclusion of the respondent's 

i • 

case, and such other proceedings may be directed by the Committee 
as the interests of justice may seem to require. The hearings 
may be carried forward from week to week, or thoy may be terminated 
in a single session, depending on the case. 

Post-Hearing Proceedings 

When the hearings end, the panel considers the case in 
executive session. Its decision may take one of three forms: 
it may dismiss; it may admonish; or it may recommend prosecution. 

In the latter event the Committee submits a written report to the 
Executive Committee of the Association and requests authority to 
proceed in court. If this request is approved, formal charges 
are filed with the Appellate Division. If the charges are enter¬ 
tained the court ordinarily appoints a referee to hear and report. 

The evidence before the Committee, including the transcript and 
any documentary evidence, may figure prominently in the proceedings 
before the court or before the referee, and such proceedings 
frequently include a review of the conduct of the respondent 
during the preliminary investigation by the staff. This further 
emphasizes the importance of the preliminary investigation: it 
illustrates why an attorney who acts ill-advisedly in the preliminary 
stage of an inquiry may thereby incur a disadvantage which may per¬ 
sist throughout the pendency of the charge. 

In disciplinary proceedings before the court, neither 
the Committee nor the referee suggest that any particular form 
of discipline should bo administered. They merely present the 

-6- 
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facts, and the court, if it sustains the charges, retains the 

prerogative of determining for itself whether the respondent 
should be censured, suspended or debarred. If the court finds 
that the charges are not sustained, they are dismissed. 

An admonition by the Committee is, in effect, a rebuke 
and a suspension of further action. The admonition is administered 
' in private, and the only record of it remains in the files of 

the Committee. There is no further action unless the respondent 
thereafter becomes the subject of another charge, at which time 
the previous admonitiw.i is brought to the attention of the 
Committee and may receive weight in its determination. In the 
event of a disciplinary proceeding in the court, the original 
complaint may be made one of the charges, or the fact of the 
prior admonition may be made known to the court for such weight 
as the court may give it in reaching a determination. 

For those who may wish to go more deeply into the 
subject-matter of this memorandum, reference is made to the 
following provisions of law and By-Laws of The Association of the 
Bar of the City of New Yorks 
By-Law XIX 

Section 90, Judiciary Law 

Part 603 of the New York Court Rules 

Part 609 of the New York Court Rules 
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CXHIBIT D - CONFIDENTIAL OUTLINE OF PROCEDURES OF 
THE COMMITTEE ON GRIEVANCES 

The Association of the Bar 
of the City of New York 
36 West 44th Street 


October 1970 


CONFIDENTIAL 


OUTLINE OF PROCEDURES OP THE 
COMMITTEE ON CRT EVAMPFQ 


The Association of the Bar of the city of New York was 
incorporated by Chapter 819 of the Laws of 1871 for the purpose, 
among others, of "facilitating the administration of justice" and 

"elevating the standard of integrity, honor and courtesy in the 
legal profession". 

One of the Association's instrumentalities created to 
carry out these purposes is the Committee on Grievances, which is 
empowered "to consider and investigate the conduct of any member 
of the Association wherever he may be practicing and of any other 
attorney: (a) who resides, maintains an office or practices law 
within the City of New York; or (b) who was admitted to practice 
m the First Judicial Department; or (c) where the conduct under 
investigation took place, in whole or in part, within the City of 
New York". As a matter of practice, complaints against attorneys 
maintaining offices outside the First Judicial Department (New 

York and Bronx Counties) are referred to the appropriate local 
bar association. 
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The Appellate Division, in Matter of Branch . 178 

Div. 585 (1st Dept. 1917), defined the role of the Committee 

in disciplinary matters as follows: 


...It has long been the practice of this 
court to refer to said committee for investi¬ 
gation, in the first instance, complaints 
against members of the bar to see whether such 
complaints furnish sufficient ground for the 
submission of formal charges. Its work has 
been of the most important character and has 
been of great assistance to the court. When 
so proceeding, as the learned official referee 
has well said, its acts are quasi judicial, 
for on its conclusions formal charges are 
presented to the court." 

As Judge Cardozo said, in People ex rel. Karlin v . 
Culkin, 248 N.Y. 475, speaking of the Bar: "If the house is 
to be cleaned, it is for those who occupy it, rather than for 
strangers, to do the noisome work." 

The duties performed by the Association through its 
Grievance Committee are important to the community and vital 
to the members of the Bar in preserving public confidence in 
the integrity of lawyers and the part they play in the admin¬ 
istration of justice. 


II. 

Subdivision (lo) of Section 90 of the Judiciary Law 
establishes the general rule that "any complaint, inquiry, 
investigation or proceeding relative to the conduct or disci¬ 
pline of an attorney or attorneys, shall be sealed and deemed 
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private and confidential" until such time as charges are sus¬ 
tained by the Appellate Division. The Justices of the Appellate 
Division are given discretion to disclose the records in a 
given case, even when charges are not sustained. It is clear, 
however, that all proceedings before the Committee on Grievances 
are confidential and that no member can answer any questions 
relating to any proceeding or its pendency until after the court 
has s stained the charges. 

III. 

The Committee, which maintains offices at 36 West 
44th Street, next door to the House of the Association, re¬ 
ceives complaints against attorneys from a great variety of 
sources, including other attorneys, clients, judges, law en¬ 
forcement agencies, and other bar associations. 

The Committee and its Chief Counsel are a lso e mpowered 
to initiate investigations on their own motion . 

IV. 

All complaints within the Committee's purview are 
initially evaluated by a member of the staff. Those involving 
minor fee disputes, requests for advice, misunderstanding of 
the law or of the duty of the attorney, or other allegations not 
involving misconduct, are closed at an early stage of the staff's 
investigation. In such instances, the complainant is advised 
of the action taken and the reason therefor. The respondent 
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ordinarily is not called upon to answer the complaint and 
may never know of its existence. 

It will be recognized that many matters, lacking 
merit as complaints, must nevertheless be given considerable 
attention since the Committee performs an important function 
in explaining to members of the public complications arising 
in the handling of their cases not attributable to misconduct 
by their attorneys; in easing personality conflicts; and, in 
general, in promoting a better understanding between the publi 
and the Bar. These and other matters which do not involve 
true grievances against attorneys, may not be summarily dis¬ 
missed if this Committee is to do its part in improving the 
stature of the profession. 


Complaints which, upon initial evaluation, present 
a prima facie case of misconduct are further investigated. 
The attorney involved may, in the first instance, be asked 
for an explanation. The Committee recognizes that a visit 
to its offices is time consuming and may be an unnecessary 
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burden upon a busy practitioner. Therefore, he is usually 
requested to submit his explanation in writing. Personal 
interviews are scheduled where complaints involve complicated 
transactions requiring personal discussion; where the written 
explanation submitted is insufficient or unresponsive; and 
v/hen requested by the attorney concerned. 

Whene ver required, the staff conducts interviews of 
ma t erial witn esses and obtains relevant evid ence. If it becomes 
necessary to record t he sworn statements of witnesses as part of 
— investi g a tion, suc h witnesses may be required to appear before 
a__£anel of the Commit tee. When functioning in this capacity, the 
£. ° . r !H lltte ? panel acts as a n investigatory body, as distinguished 
from its function of h e aring and determining charges against an 
attorney . [By-Law XIX (4)] 


In order to obtain ,editious disposition of com¬ 
plaints, specific dates are set for the submission of written 
statements and for interviews. Failure of the attorney to 
adhere to such time limits, which may be modified for good 
cause, in itself constitutes misconduct and may result in an 
additional formal charge of failing to cooperate with a duly 
constituted committee on grievances. He may, however, not be 
disciplined for refusing to answer if he asserts that to uo so 
would tend to incriminate him, Spevack v. Klein, 385 U.S. 511 
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Upon the completion of its investigation, the staff 
again evaluates the matter. Where the complaint is found 
unwarranted or where there is insufficient evidence to support 

it, both the complainant and the attorney involved are notified 
accordingly. 


Where the investigation by the staff discloses a 
breach of the Canons not so grave as to warrant formal hearings, 
a letter of admonition is sent to the respondent-attorney calling 
to his attention the impropriety of his conduct. Such letters 
are intended to assist the respondent-attorney in meeting proper 
professional standards and to advise him that any further mis¬ 
conduct will result in formal charges. if the respondent- 
attorney disputes the conclusion that he has not acted properly, 
a hearing is, of course, scheduled. 


Complaints involving conviction for a crime involving 
moral turpitude, not amounting to a felony under New York law, 
are referred directly to the Association's Executive Committee 
for prosecution in the courts without a prior hearing before the 
Comn.ittee on Grievances, pursuant to By-Law XIX (12). m some 
instances, on the ground that the public interest requires prompt 
action, cases not involving conviction for a crime are also re¬ 
ferred directly to the Executive Committee for prosecution in the 
court without prior hearing before the Committee on Grievances. 
These cases usually involve established misconduct by an attorney 


which appears to be continuing and therefore constitute.-; 


immed- 


f 
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iate threat to the pufe^ic?™{:onv^Tlcm r of V * n ?rime constituting 
a felony under New York law results in automatic disbarment. 

All complaints not otherwise disposed of under the 
procedures heretofore discussed; that is, those which after 
investigation appear to involve relatively serious misconduct, 
are scheduled for hearings before the Committee on Grievances. 


V. 

The Committee presently consists of 25 members and 
a Chairman, subdiv;ded into three panels which meet on an 
average of once a week. Hearings usually last two hours, although 
many extended sessions are held. If a case is not concluded 
within one session, it is continued on adjourned dates, as nearly 
sucessive as possible, before the same panel. 

In conformity with the By-Laws, hearings are initiated 
b Y ^ formal complaint, also known as a "charge letter", which 
sets forth the misconduct alleged. The attorney against whom 
charges are made is referred to as "the respondent". He must 
file his answer to the charges in advance of the date scheduled 
for the hearing. Prior to the day of the hearing, both the 
charge letter and the answer, if possible, are forwarded to the 
members of the panel which will hear the evidence. The members 
expected to familiarize themselves with the charge letter 

i 

and any answer thereto prior to the hearing. At the hearing, 
the respondent is entitled to be represented by counsel, to call 
witnesses in his own behalf, and to cross-examine witnesses 
called by the Committee staff. 
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Income instances, res pondents have app eared 
da te set for hearing, without c ounsel and without having sub¬ 
nu t t ed an answer, to r equest an adjournment. The Committee's 
ca lendars are carefully planned. If the requested adjournment- 
is -grantod, the C ommi ttee will have met needlessly. Such 
req uests should .- ther efore , be carefully weighed by the p an ,i 
chaa,>-m an in the light of the res p ondent's reason for his failure 
tobe prepared, the notice which t h e respondent has been ? iv P n 
and any prior adjo urnments which may have been granted. if 
ad equate oppo rt unity to a nswer and to obtain counsel p ^- 
v iously been given the respo n dent, the Committee should refusp 

t he request and require him to answer orally, under oath, and 
to proceed pro se . 

The hearing is non-public. Testimony is taken under 
oath and the entire proceeding is recorded. While every effort 
is made to avoid technicalities which would serve only to delay 
or to prevent full disclosure of all the facts, the hearing is 
conducted in substantial accordance with normal court room pro¬ 


cedures. The admissible evidence is limited to those matters 
which are put in issue by the charges and the respondent's answer. 

.Testimony which is not material is excluded. Strict adherence to 
the standard of materiality assures expeditious handling and limits 
the record. In_general, it is be st that quest io ns by Committe e. 
!Hi^£££^^ : egsc:d_to_a witness , be deferred unt il Committee c ounsel 


i 
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an d respondent finished their respective qv„g,..,. 

and it is also _ desirable, whe r e convenient, to channel 
3n£stions_ through the panel chairman^ The foregoing leads to 
a record that is not unduly cumbersome and of greater use to 
the court, which is particularly important in those instances 
Where the Appellate Division decides to render its opinion upon 
the basis of the record before the Committee on Grievances and 
Without referral to a referee (see below). 

T here is a strong tendency on the par t of resnondenr. 
to, testify in narrative form, thus increasino the dang.- 
bu rdening the record with ex t raneous and immaterial matters . 
Wh enever narrative testimony is given, the panel chairmaa 

sh ould exercise _a^_firm_hand^in^se^ ing to it that such test,- 

is kept within bounds. 

If, during the course of the hearing, evidence is 
presented which reveals misconduct on the part of the respondent 
other than that charged, the subcommittee hearing the case may, 
after notice to the respondent and an opportunity to answer, con¬ 
sider the new matter as an additional charge [By-Law XIX (5)]. 

AJ^ the conclusion of the he a ring, the case is considered 
i n, executive session. The fi r s t issue to be resolved is the 
gr_irmocence_of__the__respondent. The Co-nw may dismi-e eh,. 
charg es or find the respondent .gu ilty as charged, in whole or <- 
^f_.jd[e_rerj3ondcnt—is—fo und guilty, the Committee may 
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ja) admonish the responde nt, or (b) decide that the case war¬ 
rants prosecution in the courts. 

Charges of a serious nature which the Committee 
finds sustained are reported to the Associaten’s Executive 
Committee with a recommendation that they be prosecuted in 
the courts. The Committee may limit its action to an ad¬ 
monition in those matters where (1) the charges are of a 
I less seriou s nature; (2) there are compelling mitigating 

[ circumstances; and (3) the Committee concludes that a 

\ personal admonition will sufficiently impress the respondent, 

so as to make it probable that he will not engage in further 
misconduct. If the admonished attorney engages in further 
misconduct, the prior admonition may be considered by the 

Committee and the Court in determining the proper disposition 
of the matter. 

Three members of a panel constitute a quorum. 

Action other than dismissal of the charges shall be taken only 
upon the affirmative vote of at least four of the members of 
the committee or subcommittee hearing the case. Two of them 
must personally have heard all the evidence while the remaining 
two, if absent from Committee hearings, must read the transcript 
Consequently, in those instances where because of absence only 
two members have personally heard the entire case, the record 
must be transcribed, an expense usually avoided unless prosecu¬ 
tion of the matter in the courts is recommended. It also makes 
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a bad impression on the public and the respondent if only a 

few members of the panel are present. The respondent certainly 
har * a ri 9 ht to expect that most, if not all, members will be 
sitting. These factors demonstrate that regular attendance 
by ail members is of great importance to the accomplishment 
of the Committee's objectives. 

If the Committee concludes that a case should be 
prosecuted in court, a report of the facts found is transmitted 
to the Executive Committee with a recommendation for prosecution. 
This report is ordinarily prepared by Committee counsel and is 
submitted in draft to the p, " chairman and then approved by 
the Committee Chairman. No report is submitted to the Executive 
Committee when the Grievance Committee dismisses the charges, 
except where the complaint was initiated by a sitting judge, 
in which case the action of the Committee must be reported to 
the Executive Committee for final disposition. A recommendation 
for prosecution made to the Executive Committee is not made 
known to the respondent until that Committee has acted upon the 
report. If the respondent is a member of the Association, the 
Committee on Grievances may adjudge (By-Law XIX (9)], in addi¬ 
tion to other action taken, that the respondent be expelled or 
suspended or otherwise disciplined. Such action, m order to 
become effective, has to be approved by the Executive Committee. 
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When the Executive Committee concludes that prosecu¬ 
tion in the courts is warranted, a petition is prepared by the 
Committee counsel and a proceeding begun in the Appellate Divi¬ 
sion, First Department. The respondent is required to file an 
answer before the return date. If an issue of fact is created 
by the answer, the matter is usually sent to a referee and the 
proceeding tried de novo. There have been a few instances in 
v. iich the court has decided the case upon the record before the 
Committee on Grievances. 

The Association, as petitioner, and the respondent 
ordinarily submit memoranda to the referee, who thereafter 
renders his report with opinion to the court. A motion is 
thereafter made to confirm, disapprove, or modify the report. 
Punted briefs are submitted to the court. The Appellate 
Division censures, suspends or disbars the respondent or 
dismisses the case. A right of appeal to the Court of Appeals 
is granted by Judiciary Law, Section 90, subdivision (8). Such 
appe-ls are limited to questions of law, as provided by article 
six, section seven, of the Constitution of the State. The 
Court of Appeals has repeatedly refused to review the discipline 
imposed, holding that it will rot substitute its jur /ment for 
that of the Appellate Division. Matter of Flannery . 212 N.Y. 

610 ' 611 ? Matter of Goodman . 199 N.Y. 14.3; Matt er of Axtell . 

257 N.Y. 210. 


o 
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Proceedings to discipline an attorney for miscon¬ 
duct are not considered penal in nature. Their primary purpose 
is to protect the public in its reliance upon the integrity and 
responsibility of the profession. Matter of Gould , 4 A.D. 2d 
174, 175 (1st Dept.1957). Such proceedings are judicial in 
nature. Doe v. Rosenberry, et al ., 255 F. 2d Ilf (1958), and 
the acts of the Committee in investigating a complaint are con¬ 
sidered quasi-judicial. Matter of Branch , 178 App.Div. 585, 

588 (1st Dept. 1917). 

4 

VII. 

The committee 1 s staff attorneys are: John G. Bonomi, 
Chief Counsel; Ronald Eisenman and Martin J. Linsky, Associate 
Counsel; and John C. Klotz, Richard E. Borda and Paul W. 
Pickelle, Assistant Counsel. 


VIII. 

It is suggested that each member of the Committee 
review, prior to the first meeting, the Code of Professional 
Responsibility; Section 90 of the Judiciary Law; Section G03, 
New York Court Rules; and By-Law XIX of the Association. 

Benjamin C. Milner, III 


Chairman 
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i.KUir KHOGI.JiOIS 

March 7, 1974 


We aro counse l to BCmiTJEiaa Esq., an attorney 
egainst whom disciplinary proceedings have been instituted by the 
Committee on Grievances of the Association of the Bar of the City 
of Now York. We write to you in your capacity as Chairman of that 
Committee and as a member of the panel which heard evidence in * 

this matter on June 21, 1973 and thereupon determined to recommend 
tr the Executive Committee that the matter be sent to the Appellate 
Division for further proceedings. 

For the reasons hereinafter set forth, wo respectfully 
request that tin* proceedings before the Grievance Committee be re¬ 
opened and a new hearing held before a different panel. 

First, it appears that at the time of the hearing, your 
law firm was involved in four separate legal matters with respon¬ 
dent s firm, only one of which was disclosed. You may recall that 
° not scheduled to sit as a member of the pane] tc hear Mr 
”” ci,so fjnd ' therefore, he was not afforded the opportunity 
of challenge afforded by subdivision 6 of Section XIX of the Asso¬ 
ciation's By-Laws. You arrived at the hearing unannounced and un¬ 
heralded. Apparently recognizing a potential problem, you promptly 
ndvTsed Mr. IZirm that your firm was involved in the so-called 
"Sp.u: Luns-A rlcn'3 merger" wherein you represented the Lybrand Ross 
accounting Jim, and Mr. partner, fc ?• ;T.; ' ^ wa.s 

mg the p.laint.i if ’s claim. This was a residence to a class 
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entitled Weir fq 1 3 y . _Sj> a rta nr. indust ri_e s , j »c . , 
inrj in the United State:; District Court for the 
of Now York (71 Civ. 701) . 


et_al^ then pend- 

,Southern Dj str Let 


What was not disclosed to Mr. C382a and v.hut lie didn’t 
know at that time was that your firm was then involved with hi r; 
office in three other matters. These wore (a) the Matter of ]'■■ 
Ssisaces-lnc.; (b) SRC v. Securities investor Pro to.>n 

Corporat ion v. F .O.Ba roff Company ._ Inc ., U.S.D.c., S.D.N.Y. 72 

Civ. CO; (c) SEC v. Secur.i tier, inve stor Protect? on Cor; rat ion 


v J ^V; , oi. f lg_Ijdf : uriti os / Tnc. U.S.D.C., 


S . D. N. Y 


7J Civ. 23 32. 




tho P' ar> 1 c Sc i n no os matter (wherein your firm replaced Mr. CLV'.J’ s 
firm as counsel to the company), Mr. C^S8»'s firm sought, un¬ 
successfully, for over a year to have your firm issue an ooinion 
permitting Mr. t £5fr:U i and otliers to soil certain securities and to 
have your firm effect payment to Hr. OEMs firm of an outstanding 
legal {je of some $4,271.32. Your firm is represented in this 
matter by your partner, Edward S. Davis andboth aspects continue 
to re.na j n unresolved. The par o ff and Wei 3 Securities matters were 


litigations wherein your partners, John S. Alee and Edward S. 

Redi ngton, were trustees and your lav/ firm acted as counsel. Hr. 
■SQBSSs firm, in one case, represented a defendant who had pledged 
certain securities which the trustee sought to have turned over. 


Had Mr. BBSS been aware of th^ full scope and extent of 
the relationship between your firm ana his, he most certainly 
would have asked that you not ‘participate in the proceeding's. 

Indeed, when Mr. ILI.CM I was originally advised of the com} if ion 
of the panel, he exercised his rights under By-Lav/ XIX and excused 
Bruce Ilcckor, Esq., whose lav/ firm represented one of the princi¬ 
pals involved in the proceedings underlying the Committee’s action 
against him. Your sudden appearance at the hearing deprived the 
respondent of an opportunity to investigate these facts sub¬ 
sequently uncovered. 

It is certainly NOT suggested that you deliberately with¬ 
held any information or that you exorcised "other than your reason¬ 
able judgment. Nevertheless, v/e do suggest that., in the interests 
of justice and duo process of lav/, even tin appearance or possibility 
of impropriety should bo avoided and, therefore, Mr. t!} should 
be afforded a new hearing. 

• \ 


r 
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V7e arc certain that you will. agree that proceedi.ngs be-- 
forc the Committee on Grievance::; jaunt* be conducted .imparti ally and 
with due regard for procedural due proc. -;r.. i t is of Lrem eondont 
importance that our profession, in dir.ciplini ng itself, adhere to 
the strictest, and highest procedural standards and thereby se t an 
example to others respecting the requisites of an orderly socjoiv 
under the rule of lav/. As Cyrus R. Vance, Chairman of the Special 
Committee on the Second Century, noted in the .1973 issue of the 
Record of the Association, decisions of the bar should properly in¬ 
volve "all of those qualities which ought to character!no any law- 
vcrly decisions." 

Second, the inclusion in the charge .letter circulated by 
Committee Counsel to each member of the panel in advance of the 
hearing highlighted a prior and entirely unrelated disciplinary 
proceeding involving the respondent, thereby tending to prejudice 
the panel before it hoard the evidence in this proceeding. 7\s you 
may be aware, it is the practice of Committee Counsel in preparing 
written charges to include therein a statement of any other disci¬ 
plinary matters concerning the respondent. This practice appears 
to be purely gratuitous. It is certainly not sanctioned by .Sub¬ 
division 4 of By-Law XIX which limits charge letters to "stating 
plainly the matter or matters charged." 

Importantly, an attorney charged with professional miscon¬ 
duct is entitled to both procedural and substantive due process. 
Disciplinary proceedings are punitive in nature and may be regarded 
as quasi-criminal. [ In re R uff alo , 390 U.S.554 (3968)]. it is a 

fundamental rule that evidence of prior convictions is inadmissible 
to show that a defendant is guilty of the crime charged. Kish el son 
v. United States , 335 U.S. 469 (1948); Luck v. United S; al'eo," 348 
F.2d 763 (D.C.Civ. 1965). At best, evidence of a prior disciplin¬ 
ary matter may be appropriate for presonl.ution after the panel has 
decided guilt and in connection with the question of punishment 
under subdivision 8 of By-law XJX. 

„ Mr. was entitled to a fair and impartial hearing. 

Instead, the issues wore obfuscated by reference l o hi r. d. Lf j' icul t.i or; 
in 1956- eighteen years ago - at the time of and i ji the cl ir.i.b o oi 
Ihc Arkwright Committee. It is o 1. significance that he devotee 
no less Ilian eight o>. the elevi n pages of his answer, and a 
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consulcraMe portion oC his testimony, to explaining his prior 
involvement which was and is entirely unrelated to the charges 
underlying the present proceeding. Mr. C8P31 duly protested 
this action of Committee Counsel, but to no avail. 


Third, recent cases indicate that the use against an 
attorney in a disciplinary proceeding of evidence obtained under 
a grant of immunity violates the attorney's constitutional 
privileges against self-incrimination and deprivation of property 
without due process of lav;. Here, the proceedings against Mr. 
fffWI are betsed entirely on evidence obtained by a Grand Jury under 
a grant of immunity. Whereas earlier cases rejected the applica¬ 
bility of the Fourth and Fifth Amendment privilege;, to disciplinary 
proceedings, distinguishing between criminal and civil matters, 
more recent cases have now eliminated this distinction [United 
Stares v. U.P . Coin A Curr ency, 4 01, U.S.715 (.1.971)] and have applied 
the privileges in a variety of areas not previously within their 
scope. An attorney’s right to assert the privilege in a dis¬ 
ciplinary proceeding was uphold in Spe vak v. Kl ei n, 335 U.S. 5.1.1 

(1967), and a dentist's in L uri e v._Floripia State Hoard of Den tistry , 

264 So. 2d 479 (19'?3), aff’d Sup. Ct. Fla. 10/25/73". Thus, the 
trend of recent cases casts serious doubt on the legal sufficiency 
of the proceedings against this respondent. 

Whereas this latter point might be regarded as one more 
properly for the Court than for the Coma - ttee, the first two points 
do relate directly to Committee practic ; and procedures. 

Certainly, the Committee should make every effort to secure for 
members of the bar, in disciplinary proceedings, the benefit of 
every procedural doubt and thereby insure the ultimate in due 
process protection for the accused. 


Accordingly, we respectfully 
granted a new hearing, which hearing 
subject to the questions raised in s 


ASO-bk 


request that Mr. (M&n be 
, hopefully, would nol be 
npport of this application. 




cc: 


Hon. John C. Honomi 
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US COURT OF APPEALS: SEODND CUCIRCUIT 


ANONYMOUS, 

Plaintiff-Appellant, 


d^a«N«f 

THE ASS. OF THE BAR OF THE CITY OF NEW Y1I«, 
Defendants - Appellant. 


Indes No. 


Affidavit of Personal Service 


STATE OF HEW YORK. COUNTY OF NEW YORK **„• 

I, Victor Ortega, bung duty t 

W depanant ia net a party ta the action, ia ever IS years af ape and resides at 

1027 Avenue St. John, Bronx, New York 
That on the 12th day ef October 19 74 at 36 W. 44th St. , New York 

November 

*"•*' **• /3u^, .*>» 


Bar Association of New York 

*" •Mien by delivery a true copy thereof to tatd individual 
pen anally. Deponent kneio the person sa served to be the person mentioned and described in said 
papers as the Attorney(s) herein, 


Sitom to before me, this 12 th 
day ef November 


19 74 



e»t»t MM kMMtt OtmOOtUo 

VICTOR ORTEGA 
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